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PREFACE TO FIRST EDITION. 



The preparation of the following Work was sug- 
gested by my brother, Lieutenant William Grant 
Prendergast, of the 8th Bengal Cavaby*, Persian 
Interpreter on the StaflF of Lord Gough, Commander- 
in-chief in India; and from the same quarter much 
valuable assistance was originally derived, both as 
to the selection of topics, and the mode of treating 
them. Without the help of such military guidance, 
a mere civilian would have laboured under great 
disadvantages ; and the merit, if any, of the Work, 
is therefore attributable to my coadjutor alone. For 
the composition, however, I am alone responsible. 

Officers in the Army are subject to a variety of 
special laws and legal principles, which deeply aJBect 
their professional and private rights ; and it is hoped 
that a Work, which endeavours to develope these 
subjects in a connected and untechnical form, will 
not be deemed a superfluous contribution to military 
literature. 

With this view, the following pages are by no 
means so much addressed to lawyers, as to a class 
of readers whose opportunities of access to legal 
publications are necessarily very limited; and care 
has been taken, in all cases of importance, to set 



* Now Brevet-Major, and Actmg Brigadier on the frontier of 
the Punjab. 
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forth the exact words and expressions employed by 
the learned Judges in propounding the law, and, on 
other occasions, to give quotations at length from books 
of authority. 

It is conceived that no apology can be necessary 
for this humble attempt to define the civil rights, 
duties, and liabilities of an honourable profession. 
^^ It has been," says Mr. Justice Blackstone, ^^ the 
^^ peculiar lot of the English system of laws to be 
^^ neglected, and even unknown, by all but one 

" practical profession," "I think," says the 

same eminent writer, ^^ that a competent knowledge 
" of the laws of that society in which we live, is 
^^ the proper accomplishment of every gentleman and 
^^ scholar — ^a highly useful, I had almost said essential, 
" part of liberal and polite education.*" 

" No rank, no elevation in life, and let me add," 
says Mr. Justice Foster, "no conduct, how cir- 
'' cumspect soever, ought to tempt a reasonable 
" man to conclude that these enquiries do not, nor 
" possibly can, concern him. A moment's cool re- 
" flection on the utter instability of human affairs, 
" and the numberless unforeseen events which a day 
" may bring forth, will be sufficient to guard any 
" man, conscious of his own infirmities, against a 
" delusion of this kind.t" 

Lincoln's Inn, 

21st May, 1849. 



* 1 Blackstone's Commentaries, pp. 5, 6. 
t Prefiice to Foster's Crown Law. 



PREFACE TO SECOND EDITION. 



Foe the purpose of the present Edition, this Work 
has been carefidly revised; and many new decisions on 
important points have been added. 



Likcoln's Inn, 
December 1864. 
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THE LAW 

BBLATnm TO 

OFFICERS IN THE ARMY. 



CHAPTER L 
ON THE LEGAL CONSTITUTION OF THE ARMY. 

A STANDING ARMY is contrary to the common law 
of England; and is an institution of comparatively 
modem creation. 

The only army which the law recognized before the 
Revolution of 1688 was the militia ; and of this force the 
King was, by the ancient constitution of the realm, the 
sole and undoubted Gaptain-Gkneral. 

In early times, the greater part of the land of the king- 
dom was held by the barons, knights, and other retainers 
of the Grown, under the tenure of military service ; so 
that the King's tenants alone constituted a self-supporting 
body of troops, prepared to take the field at his summons 
f^ainst foreign or domestic foes. With this feudal array, 
assisted occasionally by mercenary troops serving for pay 
alone, the Grown was enabled to obtain a series of splendid 
victories abroad, and to defend itself for centuries against 
the rising spirit of English liberty. But this system was 
destined to have an end. ^ 

The military independence of the Grown formed one 
great cause of the rupture between King Charles I. and 
his Parliament; and though the latter gained a temporary 
advantage, the contest on this subject was not finally 
adjusted until the Revolution of 1688. On the Restora- 
tion in 1660, an Act ^13 and 14 Charles II.) was passed, 
the preamble of which declared that "within all His 
" Majesty's realms and dominions the sole and supreme 
*^ power, government, command, and disposition of the 

L.O.A. 1 



2 ON THE LEGAL 

'' militia^ and of all forces, by sea and land, and of all 
" forts and places of strength is, and by the laws of 
" England ever was, the undoubted right of His Majesty and 
'' his royal predecessors, Kings and Queens of England." 

At the same time the militia was remodeled. Every 
man who possessed £500 a year derived from land, or 
£6000 of personal estate, was bound to provide, equip, 
and pay, at Ms own charge, one horseman. Every man 
who had £50 a year derived from land, or £600 of per- 
sonal estate, was charged in like manner with one pikeman 
or musketeer. Smaller proprietors were joined together, 
and required to furnish, according to their collective means, 
a horse-soldier or a foot-soldidrd The whole number of 
cavalry and infantry thus maintained was popularly esti- 
mated at 130,000 men*. Of this foree the lorda^Ueu- 
tenants and their deputies held the conmiand under the 
King, and appointed meetings for drilling and inspection. 
The time occupied by such meetings, however, was not to 
exceed fourteen days in one year: and jfustices of the peace 
were authorized to inflict slight penalties for breaches of 
disciplinef. 

Kmg Charles IL, however, notwithstanding the ille- 
gality of the proceeding, set on foot, a few months after 
his Eestoration, a force of 5000 men, which he maintained 
by his own authority, and out of his own revenue, for 
guards and garrisons: and liie little army thus formed 
(says Macaulay) " was the germ of that great and renowned 
" army which has, in the present century, marched triuto- 
" phant into Madrid and Paris, into Canton and Oandahar J." 

The force thus established was increased by King 
James II. to 80,000 men, all paid out of his own dvS 
list. But as the maintenance of a standing military force 
was not the purpose for which Parliament voted a revenue 
to the Crown, one of the articles of the famous Bill of 
Rights, passed at the Resolution in 1688 §, expressly de- 
clares, that the raising or keeping a standing army in time 
of peace, unless it be with consent of Parliament, is against 
law[|. It was felt, however, as the exigencies of the times 



* Maoaulay** England, Vol. L 290. 
t Ibid. Stat. 13 & 14 Charles II. 
% Macaulay's ikigland^ Vol. I. 294. 

I Stat. 1 Wm. & Maiy ; Stat. 2, c. 2. 

II BUckstcme's OmrMntariti^ 44. 
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rendered the eziBtende of a regolar etanding army indis*' 
pensable, that, for the elBeieikcy of the service, the pata- 
monnt notary authority of the Grown dhoold remain 
trntoTM^ed Bxst the Parliament^ ftdl of tmeasy recol* 
lections of the military domination of the Oommonwealth, 
was relnotttnt to deprive itself of every check upon the 
exercise of eo momentons a tnut. To meet the difficulty, 
therefcMPe^ it \?ag arranged that a BiH flhotdd paes, author 
rising the Crown to raise and maintain a given number of 
troope for a specified time, leaving them dimng thai time 
at ^e entire disposal of the Crown ; Ottd thus, in the 
quaint language of Whitelooke, "though the King would 
" have ike power of the sword, tiie Parliament would have 
" that of the purse; so that they must both agree to draw 
" the sword, or «lse leave it in the scabhard, which ia the 
" best pkce for it*." 

This was the constitutional origin of the first Mutiny 
Act, which was passed in 1689, for a term of six months 
only, and, with Very few intermissions, has beeu annually 
renewed ever sincef: 00 that the esiablishmefit of the 
army, as a national institution, is thus annually subjected 
to the oOnraderation and control of Parliament^. 

This constitutional arrangement, however, by no rn^ms 
affects "the ancient and undoubted prerogative of the 
** Grown to require the military Mrvice of idl its subjects 
'Mn ease of an wvanan of the rsahn by a foreign 



But the Mutiny Act is not a mere Pariiameittary license 
to the Crown to maintain a body of troops : it also enables 
the Orown to try offenders against militarf discipline by 
court martial. When war was actually raging in the 
kingdom, a mutineer or a deserter might unquestionably 
be tried by a military tribunal, and executed by the pro- 



* Law Maganne, Vol. XIV. 5. f Ibid., aDd see the dates of these 
intefmianons, Simmons on Courtt-MaHitd, 90. 

X The immediate oecasion of this Ad; is teid to have been a Mutiny, 
smed up by tke emissartos of James H. in a body of Saglish and 
Sootch troopB, on their being ordered to Holland^ to replace some of 
the Dutch troops which King William in. had brought over with 
him and intended to keep in England. The King fnmiediately 
oommnnicated the event to Parliament, which readily gave its 
sanction for the ponishmeat of the insurff ents ; and on the 8rd 
April, 1689, the first Mutiny Bill was passed, as above mentioned. — 
Baliymple's Memoirs of Oreat Britain andlnkmdt L 246, &c. 

i Preamble to Stat 48, Geo. m. c. 96. 
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vost martial: but the comm(m law of England kt^ew 
Bothing of courts martial It Bprtmg up in an age when 
all men bore arms occasionally, and none constantly. It 
recognized no distinction in time of peace between a sol- 
dier and any other subject ; and the temper of the nation 
was sudb, that, until the Revolution, no government would 
venture to apply to Parliament for authority to punish 
military offences by military law in time of peace*. A 
soldier and his officers were, in the eye of the law, on a 
perfect leveL If he knocked down his colonel, he incurred 
only the ordinary penalties of assault and battery. If he 
swore at his commauding officer, he might be fimed by a 
magistrate for the oath : but» by refusing to obey orders^ 
by sleeping on guard, or returning to his native villi^^ 
when tired of the camp or the bfurracks, he incurred no 
legal penalty at allf. 

In Sir Thomas Jones's Beports|, a case is mentioned 
where an action for assault and false imprisonment was 
brought against the lieutenant-governor of the Isle of 
Scilly by a private soldier, whom he had punished for 
disobedience by imprisonment. The lieutenant-governor 
alleged in his defence that, by the ancient custom of the 
castle, any soldier refusing obedience to the commander 
was liable to imprisonment for a reasonable time, and that, 
by virtue of this custom, the plaintiff was punished for 
disobedience. By resting his defence on a special custom, 
the governor obviously sought to evade the question, 
whether the maintenance of discipline by such means was 
justifiable in point of law as a general right But the 
court gave judgment in &vour of the soldier, and thus 
negatived the power claimed by the governor. 

While the King's military force consisted only of a few 
household regiments on high pay, desertion was scarcely 
to be apprehended, and military offences were sufficiently 
punished by dismission from the service. It is quite clear, 
however, that military punishments were inflicted during 
the reign of Oharles IL, though this was done very 
sparingly, and in such a manner as not to attract public 
notice, or produce an appeal to Westminster Hall§. 

James IL, also, very soon found it impossible to govern 



♦ Kacaala/s England, Vol. I. 296; Vol II. 274. 

t Ibid. ; Lord Campbell's Chief Juitieet, II. 91. t 47. 

^ Macniil^iy'B jS^oiMf, Vol. L 297. 
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withoat the assistance of marti&l law, the ntunerbns army 
which he had collected at Hoimslow, for the purpose of 
enforcing his designs against the liberties of England ; and 
he contended that without any Act of Parliament he was 
at all times entitled by virtue of his prerogative to put 
martial law in force against military men, although it could 
only be put in force against civilians when war or rebeUion 
was raging in the kingdom. The question first arose at 
the Old Bailey, before Sir John Holt, afterwards so famous 
as Lord Ohief Justice of England, but then Recorder 
of London ; and he decided against the Crown, as might 
have been expected. The matter was then brought before 
the Lord Chief Justice Herbert, a judge of ultra-tory 
politics : but, '' to the utter amazement of the King and 
" the Courtiers, this honourable, although shallow, magis- 
'' trate declared, that without an Act of Parliament all kws 
" were equally applicable to all His Majesty's subjects, 
" \diether wearing red coats or grey*." The Chief Justice 
was displaced ; and the King, after packing the courts of 
law wi& servile judges and timid juries, brought several 
deserters openly to trial for quitting the camp at Hounslow 
for the purpose of aiding his designs against the liberties 
of EnglancL " They were convicted in the face of the 
" letter and the spirit of the law. Some received sentence 
" of death at tiie bar of the King*s Bench ; some at the 
" Old Bailey ; and they were, hanged in sight of the regi- 
** ments to which they belongedf ." 

The discipline, however^^of a standing army cannot be 
mamtained, without the means of punishing military 
offences with more promptitude than by a resort to the 
dow process of ordinary legal tribunals. When^ there- 
fore, a standing army had been legalized by Parliament, 
the creation of Courts Martial unavoidably followed : and 
the Mutiny Act, by conferring upon the Crown the neces- 
sary powers for this purpose, completes the legal consti- 
tution of the army. ** Tke army (says the Chief Justice 
'' Lord Loughborough) being established by the authority 
" of the Legislature, it is an indispensable requisite of that 
'' establishment that there should be order and discipline 
''kept up in it, and that the persons who compose the 
" army, should, for all offences in their military capacity, 



* Lord Gampbeirs Lives of the Chief Juetiees, n. 91. 
t Macaolay's England, Vol. II. 276. 
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" be babject to a trial by their officen. Hat has indwed 
*' the absolute necessity of a Mutby Act acoompaayiiig 
" the army^." By the Mutiny Act, military offeneaa, and 
the penaltiea attached to th^n, are i^pecified, aad the 
Grown is empowered to make articles or rules for the 
better government of the forces; and the articles so made 
and issued are commonly called the Articles of War. 
Their operation, however, is wholly commensurate with 
that of the Act, by the authority of which they are issued; 
and when the Mutiny Act expires^ it is presumed that the 
Articles of War, made under its authority, expire also; 
thoi^h this point is not known to have come Tmder judicial 
cognizance. But to prevent impunity for military offences, 
eadi successive Mutiny Act contains a clause authmdi]^ 
the ponishment of offences ligainst former Mutiny Aets 
and Articles of War. 

In the early Mutiny Aets, until the 7th or 8tb year of 
Queen Anne, the words descriptive of officers were these^ — 
<' Every person being in H. M. Service in the army and 
" being mustered, akp in pay as mi offioer ;" by wluch 
words a gentleman of fortune servi^ without pay ooold 
not be brought within the Mutiny Act, nor tried hy Oourt 
Martial in Inland in time of peace. But to provide 
against this defect, and to make all persons subjeot to 
xmlitury law, whether they received pay or not, the word 
or was substituted for andi^. From the ancient form of 
the Mutiny Acts, as so worded, it was once argued that 
half-pay officers were meant to be included But this was 
Mlaoious, th^e being none 8u<^ at the time when the 
alteration was madef . 

Previous to the year 1716 the punishments autboriied 
by the Mutiny Acts were on several occasions restricted, 
so as not to extend to life or limb, even in cases of mutiny 
or desertion. But from that time forward the Mutiny 
Acts have unint^ruptedly continued enabling Courts 
Martial to punish with death the crimes of mutiny and 
desertion ; though in 1718 the clause was carried by a very 
slender majority in both Houses of Parliament^. It was 
even contended in debate by Lord Harcourt, an ex*chiin- 
cellor, that a Bill constituting military tribunals without 



« 2 H. Blackfitone'B RqxjfUt 99. 
t Lord Lonsdale's Speech, ParUamenUtrv MutwryM 1749, 482. 
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appeal waa an invaBion of the r\ghU of the pe«rage» whose 
perogatiYe it waa to be the supreme mi ultimate court of 
judicature in all cases, civil and criminal*. 

The marines are in law part of the nayal foroea of the 
realmf; hut as they are frequently quartered on shore, 
where the naval articles of war have no operation, and are 
also equally liable with the regular troops of the line to 
be brought into collision with the people in time of tumult, 
the Act for authorissii^ the employment of the marines as 
a national force is passed annually, like the Mutiny Act 
for the army, and the Admiralty is empowered to make 
Articles of War for the marines. The marines, therefore, 
stand on the same constitutional footing as the army. But 
when marines are serving, or borne as supernumeraries, 
on board ships of war, the officers and men are subject to 
the naval Articles of War. 

The Articles of War, both in the land and marine ser^ 
vice, being emanations from the Crown and the Admiralty 
under the statute law, will be judicially noticed in the 
Superior Courts without formal proof; but in order to 
instruct the Court, a copy purporting to be printed by the 
Queen's j^rinters, or, in the case of the marine service, a 
copy certified under the hand of the Lord High Admiral, 
or two or more of the Commissioners for executing his 
office, should be produced;!;. 

In Ireland, before the incorporating union with Great 
Britain, the militanr conatitution was on a different footing 
from that of England. Until the year 1779 the Irish 
military establislmient was regulated by the Mutiny Act 
annually passed by the British Parliament But in that 
year the Irish Parliament, then struggling for inde- 
pendence, transmitted to England for the approbation of 
the Privy Council, according to the usage of tiie time, the 
draft of a bill corresponding to the Mutiny Act of Eng- 
land. The Ministry introduced an amendment rendering 
it perpetual : and in this form the Irish Parliament passed 
the bill. The result was the creation in Ireland of a per- 
manent standing army under the uncontrolled direction of 
the Executive Government §. 



* Lord Campbell's Ohanc^^t, Vol. IV. 879. 

t Preamble to Stats. 42 Geo. HI. c. 115 ; and 3 <fe 4 Wm. IV. c. 6. 

{Pitt Taylor On Evidence, 1019. (1848). 
Miller's Bittary PhUoecphkaUy lUwtrated, Book IV. chap. 16. 
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It thus appears that the laws for the government of the 
army emanate wholly from the civil power, and may 
properly be viewed, like the eoclesiastlcal law, as a distinct 
division of the civil law of the realm. But as great con- 
fusion is to be observed in the works of many public 
writers, for want of attention to the distinction between 
martial law and ndlUary law, a few remarks on that 
subject may not be inappropriate in this place. 

Military law is totally distinct from martial law. 
Military law affects only the troops or forces to which its 
terms expressly apply, while martial law extends to all 
the inhabitants of the country or district where it happens 
to be in force. Military law is a code of previously 
defined regulations : whereiu martial law is wholly arbi- 
trary. By its very nature it originates in emergencies, 
and is regulated by the expediency of the moment When 
martial law is in force, everything or anything may be done 
at the discretion of the military commander, and according 
to his own rule or method of action*. Military law is in 
operation during peace as well as in war ; but martial law 
emanates entirely from a state of intestine commotion, or 
hostile war actually raging in the scene of its administra- 
tion. Martial law always accompani^ troops in the field 
on foreign service ; but it ceases on their return within the 
jurisdiction of civil or municipal tribunals actually exer- 
cising their functions: Military law, on the other liand, 
consists with the general undisturbed administration of the 
civil or municipal law, as is constantly exemplified by the 
sittings of courts martial in garrisons and harbours within 
the realm during profound peace. 

'< Martial law (says Lord Chief Justice Hale) is not in 
'' truth and reality a law, but something indulged rather 
'' than allowed as a law : the necessity of government, 
" order, and discipline in an army, is that only which gives 
'* these laws a countenance. Quod enim neceisttas cogit, 
" de/mdit\:* This definition by Sir Matthew Hale will 
be well foUowed by an extract from the judgment of the 



* In AustriA there are two degrees of martial law ; one in which 
all judicial proceedings must be brought to a close within twenty- 
four hours after their commencement ; the other in which an indefi- 
nite latitude of time is allowed for the conclusion, according to the 
judgment of the officers charged with the duty. 

t Hale's mttory of the Law, 89. 
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Chief Justice Ldrd Loughborough in the case of Grant v. 
Sir Charles Gould*. 

'* Martial law, such as it is described by Hale, and such 
" also as it is marked by Mr. Justice Blackstone, does not 
" exist in England at all. Where martial law is established 
'' and prevails in any country, it is of a totally different 
*^ nature from that which is inaccurately called martial law, 
'* merely because the decision is by a court martial, but 
'' which bears no affinity to that which was formerly 
" attempted to be exercised in this kingdom, which was 
** contrary to the Constitution, and which has been for a 
" century totally exploded. Where martial law prevails, 
'' the authority under which it is exercised claims a juris- 
" diction over all military persons in all circumstances. 
** Even their debts are subject to enquiry by a military 
" authority. Every species of offence committed by any 
'* person who appertains to the army is tried, not by a 
" civil judicature, but by the judicature of the regiment or 
'' corps to whioh he belongs. It extends also to a great 
'' variety of cases not relating to the discipline of the army 
** in those states which subsist by military power. Plots 
" against the sovereign, intelligence to the enemy, and the 
" like, are all considered as cases within the cognizance of 
" military authority. In the reign of King William III., 
^ there was a conspiracy against his person in Holland, 
" aind the persons guilty of that conspiracy were tried by 
** a council of officers. There was also a conspiracy against 
^ bim in England, but the conspirators were tried by the 
« common law. And within a very recent period, the 
" incendiaries who set fire to the docks at Portsmouth 
** were tried by the common law. In this country, all the 
'* delinquencies of soldiers are not triable, as in most' 
" countries of Europe, by martial law ; but where they are 
" ordinary offences against the civil peace, they are tried 
<< by the common law courts. Therefore, it is totally 
" inaccurate to state martial law as having any place 
" whatever within the realm of Great Britainf." 

Thomas, Earl of Kent, being condemned at PonteA*act, 
15 Edward II., by martial laW, his attainder was reversed, 
1 Edward JII., because, it was done in time of peace. 



* 2 H. BUckstone's B^wrtty 98. 
t Per Lord Loaghboroagh, C. J., m Grant v, Gould; 2 H. 
BladcBtone'B B^jfarttf 198. 
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And it Ib laid down, that if a lieuteiumt, or other that hath 
commission of martial authority, doth in time of peace 
hang, or otherwise execute, any man by colour of martial 
law, this is murder, for it is against Magna Oharta*. 

The case of the celebrated Irish patriot, Theobald Wolfe 
Tone, furnishes a modem instance of the interference of 
courts of law to prevent the irregular application of mar- 
tial law to the offence of high treason, at a time when 
those tribunals were in the full exercise of their ordinary 
jurisdiction. Tone was one of the prisoners taken on 
board the Moche, in the disastrous expedition of the 
French to Ireland, during the period of the Great Revo- 
lution. At first he passed unnoticed among tjie (^cers ; 
and when they landed at Letterkenny, he wae invited with 
them to a breakfast with the Earl of Cavaiu At the 
breakfast he was recognized, handed ov^ to the police, 
and sent off to Dublin to be tried for high treason. As 
soon as Tone arrived in Dublin, preparations were made 
for trying him by a court martial. Mr. W, Tone, in the 
account he gives o( his father's trial, says that an erro- 
neous notion prevailed^ that his father considered his 
French commission as a protection ; but that " be knew 
** perfectly well that the course he had deliberately taken 
** subjected him to the utmost severity of the Britiah 
'* laws." But in Tone's own journal for March 17%, 1^ 
himself says, *^ I was willing to encounter dang^ as a 
" soldier, but had a violeait objection to being hanged as a 
"traitor; consequently I desired a commission in the 
" French army : as to the rank, that wa« indifferent to me, 
" my only object being a certainty of being treated as a sol- 
'^ dier, in case the fortune oi war should throw me into the 
" hands of the enemy, who I knew would otherwise shew 
" me uo mercyf ." Certainly if we may judge from his 
own confession, he appeared at that time to think that a 
French commission would be a kind of safeguard, at least 
that it would entitle him to a soldier's death; though 
in his journal of December 25th, 1796, he seems not 
quite so sure of this result ; for he says " perhaps I may 
" be reserved for a trial, for the sake of striking terror 
'' into others, in which case I shall be hanged as a 
" traitorj." 



* Coke's IwUtvte^, £2. 
t Life, Vol. n. 71. t ^*»tf. 264. 
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Ott Satordfty, ih« 10th N<yvember, 1797, the court 
xaartial aaeembled. It was composed of General Loftua, 
Oolonela Vanddeiur, Daly, and Wolfe, Major Armatrong, 
and Captain Ourran ; Mr. Pateraon waa Judge* Advocate. 
Tone appeared in the wniform of a cl/ef cfe Imgad^; he 
pleaded guilty to idl the charges brought against him, 
and endelE^Toured to justify his political conduct in a v^ry 
eloqnent and affecting speech. He ended by requesting 
to die the death of a soldier, in consideration of the uni- 
form which he wore. He then huided in his oommission 
from the French Directory, signed by the Minister of War, 
granting him the rank of chef de brigade, and a letter oi 
service givix^ the additional rank of adjutant-general. 
The Lord Lieutenant, the Marquis Oornwallis, did not 
think fit to accede to his request, and he was sentenced to 
be hanged on the 12th Novemb^. Meantime his friends 
were not idle. Mr. Gurran contended that the sentence 
was illegal, inasmuch as Tone, not being a military man, 
OQuld not legally be tried by a court martial, while the 
Court of King's Bench was sitting, as martial law must 
cease so soon as civil law is re-established. He, therefore, 
m Monday morning, the day fixed for the execution, 
moved the Court of Eang*s Bench for a Tkoheas corpui, 
directed to the provost martial of Dublin barracks and 
Miyor Bandys, to bring up the body of Tone. The 
Chief Justice, Lord Kilwarden*, immediately sent the 
sheriff to the barracks to stay iJie execution while the 
writ was preparing. The sheriff speedily returned with 
the answer of the provost martial, that he must obey 
Major Sandys, and with the answer of Major Sandys 
thfit he mnst obey Lord ComwaUis. At the same time, 
Mr. Tone's fether, who had gone off with the writ of 
hobecLi ^(^rpus, returned, saying that General Graig had 
refused to obey it. On tjus the Chief Justice ordered 
the d^eriff to take the body of Mr. Tone into custody, to 
take the provost martial and Major Sandys into custody 
also, and to shew the order of the court to General Craig. 
When the sheriff again returned it was only to inform 
the Court of King's Bench that Mr. Tone had cut his 
throat during the previous night, and could not be re- 
moved. The matter was of course then dropped; but 
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the opinion of the Oonrt of Bang's Bench was clearly 
manifested on the subject. Tone not being a British sol- 
dier or officer was not subject to the military articles of 
war which governed the British army ; and the courts of 
common law being then in full exercise of their powers,i 
martial law was wholly inapplicable to his case. 

In accordance with this view of the subject, that ac- 
complished jurist, Sir James Mackintosh, thus expressed 
himself; "while the laws are silenced by the noise of 
''arms, the rulers of the armed force must punish, as 
" equitably as they can, those crimes which threaten their 
** own safety and that of society, but no longer,; every 
" moment beyond is a usurpation. As soon as the laws 
" can act, every other mode of punishing supposed crimes 
" is itself an enormous crime*.," 

At the time of the Irish Eebellion, in 1799, martial law 
had been successMly exercised in restoring peace, so far 
as to permit the course of common law partiaJly to revive ; 
but as rebellion raged in some particular parts of the 
kingdom, a special Act (39 Greo. III., c. 2) was passed by 
the Parliament of Ireland to enable the Lord Lieutenant 
to punish rebels by court martial. Sir James >f ackintosh 
remarks upon this statute, as being the most positive de- 
claration, that where the common law can be exercised in 
some parts of the country^ martial law cannot be esta- 
blished in others, though rebellion actually prevails diere, 
without an extraordinary interposition of the supreme 
legislative authority itself f. 

The principle of the last-cited Act of Parliament is 
further illustrated by the Irish Coercion Act passed in 
1833, during the administration of Earl Grey:^. Martial 
law was there expressly authorized to be established in 
certain districts, to be for that purpose pr6claimed by the 
Lord Lieutenant; and so long as the proclamation re* 
mained in force the ordinary course of justice in crimitial 
matters was suspended§. 



• MackintoA's Works, Vol. lEL 408. t Ibid 409. 

t Stefc- 3 & 4 Wm. IV. c. 4. 
§ The whole sabject of the amplication of martial law in time 
of peace was discussed at large in the celebrated debate of the 
House of Commons on the trial by court martial, at Demerara, of 
the Bev. John Smith, a missionary in that colony, on a charge of 
aiding a rebellion of the slaves. 
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It may be proper here to advert briefly to another 
subject, upon which much misunderstanding has pre- 
vailed, especially in the remote dependencies of the 
empire, viz. : the subordination of the military power to the 
executive government, which in popular language is not 
unfrequently termed, by way of distinction, the civil power, 
as if it possessed no control over military matters. The 
power of Government, however, is both civil and military. 
It is the power of the Crown : and we have seen that by 
the Constitution of the realm the Sovereign is captain- 
general of all forces by sea and land, as well as chief of the 
ordinary Executive Government. The military functions 
of the Crown are administered by a chosen body of men 
bred to this employment as a profession requiring special 
training and education for the effectual discharge of its 
duties : but the supreme controlling power of Government 
extends not less to this than to every other department of 
the state or body politic, with authority to prevent the 
execution of any military measure which appears prejudicial 
to the public interests. Sir George Barlow, the Governor 
of Madras, acted upon this principle during the military 
disturbances and discontents at that Presidency in the early 
part of the present century, when General Macdowall the 
Commander-in-Chief put Colonel Mnnro in arrest, pre- 
paratory to his trial by court martial, upon charges 
preferred againeit him by several officers of the army, with 
reference to his conduct in the discharge of duties impoeed 
on him by the Government of the Presidency. Colonel 
Hunro having appealed directly to the Government for 
protection. Sir George Barlow, by virtue of his official 
power, and in direct opposition to the Commandei'- 
in-Chief, issued a positive order for the release of Colonel 
Hunro; and prevented the holding of the intended 
court martial*. And now by the India Mutiny Act, 12 
* 13 Vict., c. 43, the Government of each Presidency 
18 expressly empowered to suspend the proceedings of any 
court martial. 

In former times the annual introduction of the Mutiny 
Act, which '• now passes as quietly as any turnpike-road 
bin, was a regular opportunity for patriots to declaim 
against a stan^g army and military govemmentf. But 



* See an acootmt of these proceedings in the Editiburgh Review 
for 1810. t Lord Campbell's Chancellors, Vol. V. 119. 
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M the mainteiuuioe of im army withQnt military lawe and 
courts martial for k>lding officers and meu to their duty» 
was obviously a practical absurdity, this theme of patriotism 
has died away; so, on the other hand, officers and soldiera 
are still regarded as fellow citizens of the people, actuated 
by the same feeling, and ready not only to diefend the 
country against foreign aggression, but to protect the cx)n- 
Btitutiont instead of combining to overturn it*. 

So late as 1732 Mr. Pulteney, a man neither disaffected 
nor democratical, and whose views extended no further 
than a change of hands, declared that he '' always had been, 
" and always would be, against a standing army of any 
" kind ; it was to him a terrible thing. Whether uMer th« 
*' denomination of Parliamentary, or any other, a standing 
" army is still a standing army, whatever name it is called 
" by : they are a body of men distinct from the body of the 
** people; they are governed by different laws; blind obedi- 
*^ ence and an entire submission to the orders of their com- 
** manding officer ia their only principle. The nations 
'* around us are already enslaved, and have been enshtved 
** by those very means; by means of their stan^ng anpies 
" they have every one lost their liberties. It is indeed iitt' 
** possible that the liberties of the people can be preserved 
«< iu any country where a numerous stemding army ia kapt 
"upt" 

** Nothing could (says Hallam)be nmre idle, at any time 
*' since the Revolution, than to suppose that the regular 
** army would pull the Speaker out of his chair, or in any 
*< manner be employed to confirm a despotic power in the 
" Crown. Such power, I think, could never have been the 
'* waking dream of eiliier king or minister. But as the 
•* slightest inroads upon private rights and liberties are to be 
" guarded against in any nation ti^t deserves to be called 
" free, we Aould always keep in mind, not only ttat the 
** military power is subordinate to the civil, but, as this sub- 
<< ordination must cease where the former is frequently ^u- 
** ployed, that it should never be called upon m aid of the 
" peace without sufficient cause :(*" 

The axmy has always been understood to be kept cm 
foot, as it is still expressed in the preamble of every Mu- 



* Pari Hiat,, XIY.jp. 461, per Lord Chanoellor Hardwicke. 
t Pari Hist,, VIII. 904; Hallam's JEngUmd, UL 347. 
I Hallam's Englandy III. 349. 
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tiny Aet, " for better preserving the balance of power in 
Europe/' Parliament has never admitted that a military 
foroe is necesaary in order to maintain the government at 
boflQ^e : and notwithstanding the almost universal reoog* 
nition of the army as a permanent institution, no such 
recognition is to be found in any of our statutes*. 

In order also to preserve the subordination of the military to 
the executive government, and to prevent any irregularities 
in the administration of public justice f, the Mudny Act, both 
for the army and the marines, always contains a provision, 
that nothing therein contained shall be construed to exempt 
any officer or soldier from being proceeded against by the 
ordinary course of law; and all officers obstructing the 
process of civil justice, with respect to any other officer or 
soldier, are, upon convictioi^ tpto facto cashiered, and 
disabled from nolding any civil or military office or em- 
ployment in the kingdom, or in the service of the Grown. 
The Act 12 A 13 Vict., c. 43, now in force, for the 
government of British officers and soldiers in the service 
of the £ast India Company, contains mmilar provisions. 

In the year 1800, an attachment was ordered by the 
Court of King's Bench in Irel%nd, to issue against Major 
Uniaoke for contempt of court, in removing a soldier from 
tbe custody of a gaoler, to whom a habeas eorpu9 had been 
directed for the production of his prisoner at the bar of the 
Court, with a view to his discharge^. 

Tbe ancient constitutional jealousy of a standing army 
was evinced by the statutes for preventing military inter- 
ierencewitbParliamentary elections. The Act 8 George II., 
c 30, required that all soldiers quartered or billeted in any 
dtj, borough, town, or place, ^ukL be removed to the 
di^A^ce ot two or more miles, when, and as often as any 
election of any peer or peers to represent the peers of Scot^ 
land' in Parliament, or of any member or members to serve 
in Parliament, should be appointed to be held thereait 
And this Act, (which did not extend to Ireland) continued 
in force until a very recent period, when it was repealed by 



• BsUam's JBnf^nd, m. 944. 

t See a notice of Mi^or Uniacke'? case, involving this principle, 
in the Castlereagh Oorretpondeneey III. 898. 

t Castlereagh Oom^Mmdaice, IIL 398. The case of Mi^or U. 
was taken up by the Goyemment: bat it does not appear now it 
tenninated. 
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the statute 10 ife 11 Vict, c. 21, which, after reciting that 
in consequence of the changes in the law for taking the 
poll at the election of members to serve in Parliament, the 
expense and inconvenience of the removal of soldiers was 
greatly increased, enacts that on every day appointed for 
the nomination, or for the election, or for taking the poll 
lor an election of a member or members to serve in the 
Commons House of Parliament, no soldier within two miles 
of any city, borough, town, or place, where such nomina- 
tion or election shall be declared or poll taken, shall be 
allowed to go out of the barrack or quarters in which he 
is stationed, unless for the purpose of mounting or relieving 
guard, or for giving his vote at such election; and that 
every soldier allowed to go out for any such ^ purpose 
widiin the limits aforesaid, shall return to his barrack or 
quarters with all convenient speed, as soon as his guard 
shall have been relieved, or vote tendered. This Act of 
the Queen does not, however, apply to Ireland. 
' The House of Commons exhibited the same spirit on the 
occasion of the Westminster election of 1741, when the 
military were called in to quell an alleged riot; and the 
House passed a resolution on the 22nd December, " That the 
^* presence of a regular body of armed soldiers at an election 
*' of Members to serve in Parliament, is a high infringement 
** of the liberties of the subject, a manifest violation of the 
" freedom of election, and an open defiance of the laws and 
** constitution of this kingdom." The persons concerned in 
this military interference, having been ordered to attend 
Uie House, received on their knees at the bar a very 
severe reprimand from the Speaker*. 

The establishment of the County Militia traces its origin 
to the same jealous feeling against a standing army, and 
was introduced by independent men, anxious to remove all 
pretext for maintaining an obnoxious force, by creating 
another of a purely national character, commanded by 
gentlemen of estate, and not liable, except in war, to be 
marched beyond the limits of its own proper county. The 
Act for this purpose first passed in 1757 : and its promoters 
were anxious not only to guard the nation against re- 
bellious outbreaks which had lately agitated the country, 
but to preserve it from ignominious panics, like that which 



* Pari. Hist,, IX. J 
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had oocurred upon the mmonr of aa extensive armament 
in France in the year 1756*. 

The employment of the troops to quell civil. riots and 
disturbances has frequently been brought forward and 
commented upon, as an attempt to introduce martial law 
and military govelmment. But this view of the subject is 
wholly inapplicable to an army constituted like that of 
Great Britain, and has often been exposed, as a fallacy, by 
the most dignified constitutional authorities. 

In reference to certain formidable riots, which had been 
suppressed by the military in various parts of England 
dunng the reign of George II., the Lord Chancellor 
Hardwicke, in his place in the House of Lords, justified 
the employment of the troops, and combated the notion 
that there was anything illegal in emploving soldiers to 
preserve the public peace. '* I am surprised, my lords,'* 
said he, ** to hear it said, that if the King's troops should 
*' now and then, upon extraordinary occasions, be called to 
'< the assistance of the civil magistrate, we should on that 
** account be supposed to live under a militarv govem- 
" ment. I hope it will be allowed that our soldiers are 
** our fellow-citizens. They do not cease to be so by 
" putting on a red coat, aiid carrying a musket Now, it 
'' is well known that magistrates have a power to call any 
'' subject of the King to their assistance, to preserve the 
'' peace, and to execute the process of the law. The sub-! 
"* ject who neglects such a call is liable to be indicted, and 
'' being convicted to be fined and imprisoned for his of^ 
** fence. Why then may not the civil magistrate call 
"^ soldiers to his assistance, as well as other men? While 
" the king's troops act under the directions of the magis- 
** trate, we are as much under civil government as if there 
'' were not a soldier in the island of Great Britain. The 
** calling in of these armed citizens often saves the effusion 
*' of innocent blood, and preserves the dominion of the 
"lawf." 

Constitutional writers treat the permanence of a regular 



• Pari, nut, VIII. 888. 
t Pari, ffitt. IX. 1294. Lord Campbell's CTtanoOhn, Vol. V. 87, 
Bat Mr. HalUun says : '' The doctnne of some judges; that the 
" soldier, being still a citizen, acts only in presenration of the pnblic 
" peace, as an^er citizen is bound to do, most be felt as a sophism, 
" evea by those who cannot find an answer to it.*' — Hallam's England 
m. 349. 
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military force in EugUnd, aa ib» most striking acqnisitieii 
of power derived by the Crown from the new model of 

fovemment eetabliahed at the Revolution of 1688. We 
ave already noticed the amallness of the force previondy 
kept on foot by the Grown* nntil Jamee IL entered upon 
the in£Ettnated conrae of proceedings which oo9t him hia 
crown. In the breathing time between the peace of Byawick 
and the war of the Spaniah suocession, the Gommona 
could not be brought to keep up more than 7000 troops* 
Nothing oould be m<»re repugnant to the national preju- 
dices than a standing army. -But these prejudicea were 
gradxudl^ and stealthily overcome by the dexterity of 
the ministers of the first two Sovereipa of the Houao of 
Hanoveri whose policy it was to obtain the angmentatian 
of power and security, which a permanent military foirce 
alone could give. Two long wars bad rendered the army 
a profession lor men in the higher and middle classea, and 
familiarised the nation to their dress and rank.* Itltad 
adueved great honour for itself and the Eingliah name : and 
Parliament was induced, after some variations, in the early 
years of George L, to vote* annually, except when the 
ocmtinent of Surope was disturbed, a force of 17000 men or 
tliereabouts, during the whole administration of Sir Bobert 
Walpole, independently of the troops on the Irish estab- 
liabment, and the garrisons of Minorca and Gibraltar: 
and this continued* with little alteration, to be the stand- 
ing army of Great Britain, in time of peace, dnrmg the 
eighteenth century*. 

Anciently, either for convenience, or for purposes of 
intimidation and annoyance, soldiers were frequently bil- 
leted 9T quartered, in the most oppressive manner, upon 
private citizens, without any restriction as to time, num- 
ber, or rate of subsistence. This was claimed by the 
Crown as a right or prerogative at Gommon Law, But the 
Common Law recognised no such right. On the contarary, 
the practice of billeting soldiers in private houses was 
dearly illegal ; and it waa one of the grievances set forth 
in the Vinous Petition of Eight (3 Ghas. L), that *' of late 
** great companies of soldiers and mariners had been dis- 
'* persed into diverse counties of the realm, and the in- 
" habitants, against their wills, had been compelled to 
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'* receive them into their hoQaes, and there ta Buffer them 
" to sojoam, offoind Ae law$ and customs of this realm, 
" and to the great grievanoe and vexation of the people ^.^ 
This Petition, which received the sanction of the three 
faranches of die Legislature, but which the King affirmed 
with the utmost reluctance, has the force of an Act of 
Padiament; and in the suheequent reign it was exptidtly 
declared and enacted by the Statute 31 Chas. II., '' that 
" no officer, dvil or military, nor other person whosoever, 
" should thenceforth presume to place, quarter, or billet 
'' any soldier upon any subject or inhabitant of this reahOy 
'' of any degree, quality, or profession whatsoever, without 
*^ his consent, and that it shall be lawful for any subject ot 
*' inhabitant to refuse to quarter any soldier, notwith* 
^ standing any wurrant or billeting whatsoever." It may 
be taken, therefore, aa a dear principle of the constitcftioii) 
that arbitrary billeting pf soldiers in England, elsewhere 
than in camps, forts, and barracks, wi thout consent or au * 
jbp yity of PMrliamen t. is an illegal invasiou of the liberty 
of thesucgecty^ 

In the sixth year of the reign of Queen Anne, a legisbn 
tive provision of the same nature was made by the Par- 
liament of Ireland. By the Statute 6 Anne, o^ 14, which 
enacted, ^' that no officer, soldier, or trooper in the army, 
'' nor the servant of any officer, nor any attendant on the 
" tndn of artillery, nor any yeosman of tae guard or battk 
" axes, nor any officer commanding the said yeomen, nov 
*' any servant of any such officer, should at any time be 
" allowed any quarters in anv part of Ireland* save onlv 
'' during such thne as he or they should be on tibeir march 
^ as in the same act mentioned, or during audi time as he 
" or they should be and remain in some seaport town^ 
^ or other place in the neighbourhood of a seaport town, in 
" order to be transported, or during such time as there 
^ should be any commotion in any part of Ireland, by rea* 
^ son of which emergency, the army, or any considerable 
" part thereof, should be commanded to march from one 
" part of Ireland to another." 

The foregoing statutes of Oharles II. and Queen Anne 
agabst billeting soldiers in private houses, are, therefore. 



♦ A.D. 1627 Stot. 8. Car. I. 
t See Parkhurst v, Forater, 1 Lord Raymond's EqwrU, 479 : and 
iQSjMftcap. 8. 
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expressly recited and suspended by the' annual Mutmy 
Acts, preparatory to the introduction of the clauses which 
authorize billetings in the houses of licensed victuaUers, 
according to the modem custom; and thus the only legal 
sanction for billeting troops on any private individuals is 
limited to a brief duration, and requires the intervention of 
Parliament to preserve it from expiring with the current 
year. 

But though the armed forces levied by the Grown under 
the authority of Parliament are legal bodies, enjoying the 
rights and retaining the liabilities of citizenship, and the 
training of such forces in martial exercise is a necessary 
incident to the power of raising them, it is not lawful for 
other bodies of men voluntarily to assemble for the prac- 
tice of military evolutions without the authority of the 
Grown, or the lord lieutenant of the county, or two justices 
of the peace. And by a statute passed in the last year of 
the reign of Qeo. III., at a time of great civil commotion, 
every person present at, or attenduig any unauthorized 
meeting or assembly, for the purpose of training or 
drilling others in the use of arms and in noilitary evolu- 
tions, is liable to be transported for seven years, or to be 
punished by imprisonment not exceeding two years ; and 
every person who attends, or is present at, any such meet- 
ing or assembly, for the purpose of being trained or drilled 
to the use of arms, <fec, is liable to fine and imprisonment, 
not exceeding two years. 

In accordance with the same principle, no private person 
can lawfully erect or fortify a castle or fortress for the 
purposes qf war without the license of the Grown ; though 
this was otherwise in early times when private wars were 
fdlowed by law. 

The militia, volunteers, and irregular forces of all kinds, 
when embodied for exercise or active duty, are subject to 
the Articles of War, applicable to the regular service to 
which their own corresponds; so that ^e officers and 
men are triable by court martial for breaches of military 
conduct or duty. These points are regulated from time 
to time by the Acts for embodying such troops. 

In India a standing army is indispensable, and forms 
one of the permanent public establishments, unaffected 
by any of those constitutional considerations which apply 
to England. But as British officers and soldiers, com- 
missioned and in the pay of the Company in India, carry 



CONSTITUTION OF THE ARMY. 21 

with them to that country the personal rights, privileges 
aod liberties of England, and as the power of the King to 
make articles of war is, by the Mutiny Act, expressly con^ 
fined to officers and men commissioned or in the pay of the 
Grown, another Act became necessary to enable the Crown 
to make Articles of War for the government of British 
officers and soldiers so serving in India, and to try them 
by conrt martial tiiere. Accordingly, the Stat. 27 Geo. II.,: 
c 9, conferred upon the Crown the necessary powers for 
these purposes ; and the Act 3 ife 4 Vict., c. 87, as amended 
and exteiided by the Act 12 & 13 Vict., c. 43, contains the 
present law on this subject. The duration of thestf 
Acts is not restricted ; and, therefore, the powers of the 
Crown continue in uninterrupted force until Parliament 
expressly interferes. In all other respects, the legal 
principles which affect British officers and soldiers in 
the service of the Company correspond, in their leading 
features, vrith those by which the service in Bkigland la 
governed. 

The Governments of Bengal, Madras, and Bombay, are 
empowered by Stat. 3 & 4 Wm. IV., c, 85, to make all 
snch laws and regulations, and articles of war, as they may 
think fit, for the order and discipline of all officers and 
soldiers, native$ of the Ua»t Indies, or the places within 
the limits of the Company's Charter, in their respective 
services, and for the administration of justice by courts 
martial, to be holden on such native officers and soldiers, 
and for other constitution and manner of proceeding of 
apch courts martial, and for all other purposes relating to, 
or in any manner concerning such native officers and 
soldiers, in as full and ample a manner as the same Qovem- 
ments might make any other laws or regulations for the 
government of natives of the said territories. And this 
power of the Company is not affected by the later Acts 
of Parliament, by which the Crown is authorized to 
make articles of war for British officers and soldiers in 
India*. 

The Articles of War, now in force for the native army of 
India, are contained in the Act No. 19, of 1847, of the 
Legislative Council of India. 

The Sast India Company is said to have been invested' 



* See Stat. 12 & 18 Tict. c. 43, s. 1. 
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with powers of martial law by one of its ttrlierr charteiv 
aateriot to the Iteyolatio& of 1688* At that period sudi 
powers were asBumed and exercised by the Bovereign as 
the bead of a feudal monarchy : though the right of dele- 
gating each powers to an asBodation of British snbjects 
may be questionable. 

Bat when the colUsions between the French and Englidi 
Gompanies, nuder Dbpleix and Lanrenoe, cansed an infltoc 
of Enrqraan fmxses to that conntry, and when Eoyal regi- 
ments were sent thiliher in aid of &e slender forces of &e 
Ck>mpany» . it was fonnd necessary to base the military 
power over these tropps on a more exact footing of aatho^ 
lity : and aoeordingly the Stat. 27 €kK>. II«, c 9, Hie first 
Indian Mutiny Ac^ was passed whi^^introdoced the same 
principles, oonched in nearly the same laf^aagO) widi 
respect to the government of liie Company's forces, as the 
Skigliah Mutiny Aots contained witb respeot to the troops 
rf the Grown* This Statute with a slight addition in tiie 
first year of. King G^rge ILL continued to be the law of 
the anny in India for> nearly 70 yeaars, tm^ the Stat 4 
Geo. IV., c 81, was passed in 182d< 

That Statute was an expansion <^ the Act of Gko« I. 
with the indc^rporation of various necessary provisions 
taken fipom the English Mudny Aoto : aad similar Aots, 
with like additionsi have been since passed for l^e Same 
purpose, via. : the Stat. 3 <fe 4 Vict^ c. 87, amended and 
extended by the 12 <fe 18 Yiot, e. 48 ; the latter being the 
Mutiny Act now in foi^ in the three I^identies of India*. 

The Stat. 12 & 18 Vict, c. 43, a. 4, contains also the 
following provisions : 

" That all officers and soldiers of any troops beiii^ mas- 
'^ tared and in pay, which shall be rabed and serving in 
" any of the possessions or territories^ which are or may be 
" under tile Government of the said .Company, or in 
'f places in possession of or occupied by persons subject to 
" the Government of the said Oompany, or by any forces 
** of the said Company, and being under the command of 
" any officer having a commission immediately from the 
" Government of any of the Presidencies of ^e said Com- 
^ pany, shall be liable to martial law in Uke manner as titd 
« Oompany*s other forces are.** 



« See Forrett^s esse, ia ^ E. V»&ctfii OHeiUa Qu$$, 414, 421, 



CONSTITUTION OF THE ABMT. 2S 

The only persons in Indi% who are Etithorised by 'the 
India Mutiny Acts to inetitute general oonirtB martial 
(except in certain specified cases), are the three Cem'- 
manders^in-Ghief of the respectiire Presidencies. £^eh 
Coinmaiid^^n-Chief has the jntiedietion exdusirelv orer 
his own army, whenever the troops be employed in the 
territories of the Company or elsewhere : so 4^at a Bengal 
Oommander^in-CMef never woald assume to hold courts 
martsai over Bombay or Madins soldiers while tinder the 
immediate orders of their ref^etive OommanderB4n-€^iefy 
or niee ter^A. It seems also, that though the exigeneiee 
of the pnblie service may bring the troops oip d^erent 
Presidencies into combination under ti^ oniers of ofts 
Oommander, eith^ in foreign servke, or in territories un- 
annexed (as 8cinde was ior some y^ttrs after Sir Qharlee 
Napier's conquest) to any of the Pr€»idencies, yet the 
authority to try by general oourt martial any soldier c^ a 
foroe Urns constituted can emanate ^y from the €om* 
sumd^-in-Ohief of the Presidency to which such soldier 
belongs : no other offioer beii^ competent, under the India 
Mutiny Act> to exercise the prerogative of commuting the 
poniaiiment awarded by a court martial*. This arrange^ 
ment may obviously be productive of inconvenience in 
maiataan&g the discipline of a combined army, fondshed by 
two or more Presidencies. But there is nodiing in tl^ 
India Mutiny Act to prevent the Commauder-in'-Ohief 
of any Pre^eney from delegating his jurisdiction over 
its army or any portion cf it, wheresoeter it may l»ppen 
to be' employed, to any cffie^^ whether under nis com-* 
mand or notf. 

The powers of Gommandero*in*43hief of the different 
Presidencies of India to hold courts mifftial for the trial 
of the Company's troops rest solely on Parliamentary 
enactment. They hold no warrant for this purpose, either 
from the Grown or the Company. But for the trial by 
court martial of the Royal troops serHng in India, mb 
Comatander'-in-Chief of each Presidency la famished with 
an express warranti^. 

After lihe eonqirast of Scinde it was not immediately 
atmexed to any one of the three Presidencies of India: mt 



* Sir E. Peny's Oriental Coies, 414, 427. 
t Porrett^s Case, Peny'e Oriental Ouee, 414, seep. 431. 
t Peny's OrUnUd Quu, 431 



24 ON THE LEGAL 

Major^Genaral Sir Charles James Napier, then commanding 
a division of the Bombay army, was appointed Governor 
of the territory : and a large military force from all the 
Presidencies was placed nnder his orders. At this period 
Mark Porrett, a snb-condnctor in the Bombay forces serving 
in Soinde was tried by conrt martial at Karachi on the 
23rd August, 1848, and found guilty on two charges 
of fraud relating to government unserviceable stores. 
*• 8uch conduct being most disgraceful and unbecoming 
** the character of a warrant officer." The court sentenced 
him to be transported as a felon for seven years ; and this 
sentence was confirmed by Sir C. Napier in the following 
terms : " Approved and confirmed by 0. J. Napier, 
*i Gtevemor." By virtue of this sentence, Porrett was sent to 
Bombay under a military escort, and lodged in the common 
jail, whence he was brought up by haheat corpus before 
the Supreme Oourt, on a motion to discharge him from 
custody for want of a proper confirmation of his sentence 
by Sir Thomas Mc Mahon the Oommander-in-Ohief of 
Bombay. It appeared that when Sir 0. Napier was 
serving in Scinde, before his appointment to the' govern- 
ment, he had received the customary warrant from Sir 
Thomas Mc Mahon for holding courts martial : and the court 
by which Porrett was tried, had in fact bisen convened by 
virtue of that authority. But under a misapprehension 
respecting Sir 0. Napier^s new authority as Governor, the 
proceedings were never laid before Sir T. Mc Mahon for 
confirmation by him as Commander-in-Chief of the Bombay 
army. Sir Eriiine Perry, 0. J., pronounced the judgment of 
the Supreme Court, that Porrett was illegally in custody : 
and lie was discharged accordingly. 

Some of the military authorities had attributed to Sir 
Charles Napier in his office of Governor full and indepen- 
dent authority to hold courts martial. But, upon a t^on- 
sideration of the Mutiny Acts and Indian Articles of War, 
the Supreme Court ruled that Sir C. Napier's power to 
hold courts martial was referable solely to the warrant 
which he held from Sir T. Mc Mahon ; that the Governor 
of Scinde had not ex officio any authority to hold courts 
martial, and still less to confirm their proceedings : that 
even a separate warrant to Sir. C. Napier from the Crown 
itself would have been invalid and insufficient : and that 
without a new Act of Parliament for the purpose, the 
Crown itself was incompetent to grant such a warrant. 



CONSTITUTION OF THE ARMY, 25 

The military force of the realm being thus congtituted, 
all officers on full pay are subject to the provisions of the 
Mutiny Act and the Articles of War ; so as to be triable 
by court martial for unmilitary conduct. 

Half-pay officers, however, as such, are not subject to 
military law ; but their liability, in this respect, has varied 
from time to time. This subject gave rise to warm de- 
bates in both Houses of Parliament in 1749 and 1751 ; 
in which years the Mutiny Acts contained clauses enforcing 
such liability. The twelve judges were consulted in 1749 
upon the question, whether half-pay officers included in 
the number of effective men mentioned in the preamble to 
the Mutiny Act of that year could be deemed subject to 
its provisions, or to the pains and penalties thereby enacted, 
without a special clause for the purpose ; and their lord- 
ships were divided in opinion. The clause subjecting 
half-pay officers to courts martial was omitted in many 
subsequent Mutiny Acts ; and in April 1785, at a court 
martial holden for the trial of General Boss for chal- 
lenging General Boyd, the question arose whether the 
former, being an of&cer Oti half pay at the time of the 
transaction, was subject to the jurisdiction of that tribunal. 
The twelve judges were again consulted on this occasion, 
and unanimously held that he, as a half-pay officer, was 
not subject to military law. They expressly gave their 
opinion that neither his warrant as a general officer, nor 
his allowance of half-pay, brought him under the power of 
a court martial*. 

It thus appears that half-pay officers cannot be tried by 
court martial for any matter occurring after they have 
been placed on the half-pay list. 

But an officer on full pay cannot escape irom a court 
martial by voluntary retiring on half-pay; as )ie con- 
tuxues liable to be tried by court martial for his conduct 
during the time he was on full pay, provided the prose- 
cution take place within the period of time limited by the 
Mutiny Act, viz, three years* Neither will absolute re- 
tirement, nor even dismissal from the service, exempt or 
screen an officer from his liability ; for Lieutenant^Qeneral 
Lord George Sackville, after being summarily dismissed 
the army on* charges affecting his conduct at the battle of 



* Delafons on Naval CourUy ( 
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Mindcn, in 1758, was (though at his own request) tried by 
court martial on the same charges in 175^ ; and being 
convicted, was declared incapable of ever serving agm 
Before the trial the judges w^re consulted as to its legfdity, 
and they held that it would be valid, notwithstanding his 
lordship's previous dismissal from the service. 

In effect the commission of an officer is suspended when 
he is placed on half-pay, so that he is no longer within 
the words of the Mutiny Act " commissioned or in pay." 
But where an officer on half-pay holds brevet rank, the case 
is otherwise. ' His brevet commission is an operative com- 
mission, and retains him in the service*. 



* 1 MacArthur, 201. 
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CHAPTER II. 
ON ADMISSION TO THE SERVICE. 

I. By whom Officers are appointed, 

THE abeolate right of selection and appointment of all 
military officers is vested in the Crown, as a branch 
of the royal prerogative. 

This right formed one great topic . of dispute between 
the Crown and the Long Parliament in the days of King 
Charles L ; but, with this exception, the prerogative under 
consideration has been iminterruptedly 'exercised and 
enjoyed by the Crown from the ewliest times, and no 
questioii now exists at law upon this point. 

" The command of the army" (says Lord Tenterden, 
C. J.) " belongs entirely to His Majesty ; it is a matter 
" for his discretion and authority only, except so far as 
" this discretion and authority are regulated and con- 
" trolled by the statute laws*." 

The Crown not only has the power of appointing all 
the officers of the two services, but likewise of preferring 
any subject to the highest rank and command in either 
service, without his having previously held an inferior 
commission. The royal princes of England are examples 
of this species of promotion : and distinguished foreign 
princes have occasionally . been promoted in like manner, 
as in the cases of Prince Leopold, now King of the Belgians, 
and Prince Albert. In 1755, Clive, the founder of the 
British empire in India, who had entered the East India 
Company's service with a writership, and whose only 
regular military commission had been that of an ensign in 
the Company's army, although he had served in the post 
of commissary to troops in the field with the rank of cap- 



* 4 Baraewall and Cressweirs BepotU, 304. At the tune when 
this ludgment was pronounced the Itoman Catholic Belief Bill had 
not been pMsed, and the Crown could not have appointed an officer 
of that cieed to a high oonmiand in the army. 
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tain, received from the hands of King George II, the 
commission of a lieutenant-colonel in the British army*. 

The power of granting commissions may be delegated 
by the Grown; and by the Articles of War it appears to 
be taken for granted, that not only the Grown itself, but 
also, mider certain circmnstances, a governor of a colony 
may grant commissions, and make or fill up military 
appointments. In many cases, it must be essentially 
necessary to the public service that some person should 
be appointed, ad interim, until the sanction or confirma- 
tion of the Crown be receivedf. 

With respect to commissions and subordinate com- 
mands conferred by governors and commanders-in-chief 
of colonies, the Mutiny Act and the Articles of War 
contain no positive directions touching the selection of 
persons, but leave that matter to b& governed by usage. 
And as to the usage, it seems to have been proved in 
Bradley v. Arthurf, that a mere civil individual not 
possessing any military character or condition cannot be 
chosen; because, in such a person, the knowledge, talents, 
skill, and judgment that a military command requires 
cannot be properly expected. But, in other respects, the 
selection of persons for subordinate military conmiands 
in colonies or dependencies appears to be at the discretion 
of the local authorities exercising the right of appointment 

By the Stat. 13 <fe 14 Charles II., c. 3, s. 2, authority 
is given to lord-lieutenants of counties to grant commis* 
sions in the militia. 

The East India Company, who exercise the powers 
of government and territorial authority in India, have a 
special authority by statute to g^nt commissions to cadets 
to hold military appointments. But such a power, it is 
conceived, is necessarily incident to the sovereign authority§, 
by whomsoever it may happen to be administered ; and 
the East India Company is in law a part of the British 
Government. 



* Malcolm's Life of Lord Olive, See also the Annual Register of 
1780 for the Parliumentary Debates on the appointment of CJoIonel 
Fullarton and others to the rank of Colonel, jver taltum, 

f See the judgment of Mr. Justice Holroyd in Bradley v, Arthur, 
4 Bamewall and Cresswell's Rmortt, 292, 811. 

{ 4 Bamewall and Cresswell's R^rts, 292. 

§ See Beg. v. Shaik Boodin, in Sir E. Perry's OrierUal CatM, 460. 
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11. Who may he appointed Officers. 

All British subjects are by law eligible to hold com- 
mand in the army, with the consent of the Grown. 

Formerly, however, Protestant Dissenters and Roman 
Catholics were excluded from holding commissions in the 
service, by the Btat. 25 Charles II., c. 2, commonly 
called the Test Act, which required all officers, " civil or 
" military," to receive the sacrament of the Lord's Supper 
according to the rites of the Church of England, and to 
sign the declaration against Transubstantiation, as pre- 
scribed by the same Act 

But by thfe Act 9 George IV., c. 17, Protestant 
Dissenters are relieved from this disability on signing a 
declaration in Chancery, or the Court of King's Bench, or 
at the Quarter Sessions, "never to exercise any power, 
" authority, or influence, which they may possess by virtue 
" of their office, to injure or weaken the Protestant 
** Church as by law established in England ; or to 
" disturb the said Church, or the bishops and clergy of 
" the said Church, in the possession of any rights or 
** privileges, to which such Church, or the bishops 
'* and clergy are or may be by law entitled." By the 
same Act (s. 7), it is provided " that no military officer 
'' below the rank of major-general in the army, or colonel 
** of milida, shall be required to make or subscribe the 
" said declaration in respect of his military commission ;" 
and also, that "nothing therein contained shall extend 
"to require any military officer, upon whom any com- 
" mission, appointment, or promotion shall be conferred 
" during his absence from England, or within three months 
"previous to his departure from thence, to make and 
" subscribe the said declaration until after his return to 
" England, or within six months thereafter." 

With respect to Roman Catholics, an Act was passed 
in 1793 by the Parliament of Ireland, admitting them to 
the rank of colonels in the army, including all correspond- 
ing and subordinate gradations. But this Act did not 
extend to the naw. Neither did it take any effect be- 
yond the limits of Ireland. It was consequently inopera- 
tive in Great Britain: and the greatest inconvenience 
arose in transferring Irish regiments to England, in con- 
sequence of the Roman Catholic officers in command of 
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such troops becoming subject to penalties here for not 
taking the oaths required by the Ehiglish law. The Act 
of Union between Great Britain and Ireland contained 
no provision upon this subject. To remedy this difficulty 
Lord Grenville, the Prime Minister of 1807, proposed to 
extend the Irish Act to England by a clause in the annual 
Mutiny Act. But upon a doubt whether the measure was 
intended to exclude, or would operate to exclude, Roman 
Catholic officers from the rank of commander-in-chief, 
master-general of the ordnance, and general of the staflF, 
from which offices they were specially excluded by the 
Irish Act of 1793, dissensions arose in the Cabinet which 
(according to the biographer of Lord 8idmouth) led to 
the dissolution of the Grenville administration in 1807*. 
The result was, that in consequence of the well known 
opposition of King G^eorge III. to the removal of any of 
the Roman Catholic disabilities, no alteration was made in 
the law till the passing of the Roman Catholic Emancipa- 
tion Act in 1829. By that Actf it was declared, that it 
should be lawful for any of His Majesty's subjects pro- 
fessing the Roman Catholic religion, to hold, exercise, and 
enjoy (with certain exceptions not affecting the military 
profession) all civil and military offices and places of 
trust or profit under His Majesty, his heirs and suc- 
cessors, upon taking the oath of allegiance and supremacy 
prescribed by the same Act. 

It is believed that there has been at no time any 
express legal disqualification of Jews for employment 
in the army, except so far as they may have been in- 
directly excluded by the forms oi the oaths required to 
be taken. 

Foreigners, not being subjects of the British Grown, 
are, by the general law, incapable of holding commissions 
in either service. But during the war which followed 
the French Revolution the law in this respect was tem- 
porarily modified; and by an Act, 34 George III., c. 
43, the Crown was authorized to enlist as soldiers any 
subjects of Louis XVI., and to form them into regiments 
or battalions, and to appoint French officers to conmiand 
them. Such troops so officered might be employed on 
the Continent of Europe, or in the British Channel 



* Lord Sidmouth's Memoirt, Vol. 11. 460, &c. 
t Stat. 10 Geo. IV. c. 7. 
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Iskads, Jefsey, <&c., and in any of the dominions of the 
French Eii%, hU not eUewkere, It was also provided 
that such troops should not, if brought to England, be 
manned into the cotintry to any distance greater than 
five Hules from the sea coast; and that no greater than 
five thousand ^uld ever be in Great Britain at the same 
time. 

On the 28th July, 1800, an Act (39 and 40 Geo. III. 
c 100) was passed to enable the Kng to take into his 
seryioe aad pay 6,000 Dutch troops, with liberty also to 
bring them to any port or place in Great Britain for ren- 
dessvous, or with a view to operations abroad, and also 
to land them anywhwe in Great Britain for health or 
exercise ; but such troops were forbidden to be stationed 
more than 20 miles from the sea coast, except while on 
march from one part of the Island to another. It was 
provided also, that such troops should in no ease be bil- 
leted or quartered, either on march or otherwise, but 
should be encamped or stationed in barracks. The Crown 
was also empowered to commission Dutch officers to com- 
mand these troops. But such commissions were to give 
IK> title to half pay on reduction ; the officer was to be 
at liberty to make provision not exceeding the amount of 
British haif pay for Dutch officers disabled by wounds or 
uifirmities. 

By the 44 Geo. III., c. 76, the Crown was further 
empowered during the continuance of the war, to form 
into regiments such foreigners, whether Roman Catholics 
or not, as were then in Great Britain, and to grant com- 
miseions to foreign officers to conunand them. This Act 
limited the number of foreign troops which might be 
assembled in Great Britain at any one time to 10,000. 
But it authorized the Crown to enlist foreign soldiers 
ffeneraU^ for service in any regiment, battalion, or corps, 
and to grant commissions to foreign officers for service to 
the like extent. 

By the 46 Geo. III., c 23, the Crown was empowered 
to augment the foreign troops in its service, with a proviso 
that the number in Great Britain at any one time should 
not exeeed 16,000. 

By the 55 Geo. III., c. 86, which was passed only four 
days before the battle of Waterloo, the foregoing Acts 
were ratified, and prolonged till twelve months after the 
ratification of a treaty of peace. And it was expressly 
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enacted, that no foreigner ehould hold a c(»ninic(&ion in any 
other regiment in Su Majesty's service than the foreign 
corps enlisted under the powers of the foregoing Acts. But 
the Act was declared not to extend to His Majesty's 60th 
regiment of foot, nor to prevent any foreign officer then 
holding a commission in any other of His Majesty's regi- 
ments from continuing to hold such conmiission, or from 
receiving any higher regimental commission. 

Upon this Act doubts arose, whether the Crown could 
grant to any such foreign officer a higher rank than a 
regimental commission; and to remedy these doubts, an 
Act (7 Wm. IV., and 1 Vict., c. 29) was passed in the 
first year of the present Queen's reign, declaring that the 
Queen might grant to any foreign officer holding a com- 
mission at the time when the former Act (55 Geo. III.) 
was passed, the rank and commission of Uolonel, Major- 
GrenQral, Lieut.-Greneral, or Qeneral, as to Her Majesty 
should seem fit, with the pay, emoluments, allowances, and 
.advantages belonging to tiie rank so granted. 

By the same Act of the Queen, the Grown is empowered 
to allow foreigners to -enlist and serve as non-commis- 
sioned officers and soldiers in the British service, in the 
proportion of one foreigner for every fifty natural bom 
subjects. But persons so enlisting are expressly prohibited 
from holding any higher rank than that of a non-commis- 
sioned officer. 

By the Mutiny Act (of 1847, s. 60), all negroes or persons 
of colour, who, although not bom within Her Majesty's 
dominions, shall have voluntarily enlisted into her service, 
are, while serving, to be deemed soldiers legally enlisted, 
and entitled to all the privileges of natural bom subjects ; 
and a similar provision is made with respect to negroes 
purchased by, or on account of, the Crown » before the 
abolition of slavery, and all negroes seized and condemned 
as prize under the Slave Trade Acts, and appointed to serve 
in the army. 

Subject to the foregoing exceptions, the Crown, it is 
conceived, has no power to employ as a commissioned 
officer or otherwise in the army, any foreigner whomso- 
ever, unless he were in the service in or prior to the year 
1815. 

In the early times of English history the feudal system 
rendered every man occasionally a soldier, whatever might 
be his ordinary pursuits ; and the Chief Justiciary of the 
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realm, whose office embraced the fnnctions of all the pre- 
sent Courts of Westminster Hall, was likewise the highest 
military officer of the Grown. Armour and the ermine 
were thus for a long time combined, after the manner of 
the Roman Oonsuls, in many a character of high military 
and judicial renown, until the list was closed by Hugh le 
Despencer, who refiused quarter, and lost his life at an ad- 
vanced age, in the decisive battle of Evesham, on the 4th 
of August, A.D. 1265, after an active career far more dis- 
tinguished by military achievements than by forensic 
learning. " Hugh le Despencer (says Lord Oampbell) is to 
*' be considered the last of those remarkable men, who, for 
** above two centuries, exercised conjointly the functions now 
'* belonging to the first judge in the land and to the com- 
" mander-in-chief of the forces. Such a combination (m 
" was seen in the Roman Republic) certainly has a powertul 
** tendency to develop the highest Acuities of the mind, and 
" produces characters of greater eminence than are to be 
« found when the sword and the gown are permanently 
" disunited*." 

In later times the profession of arms embraced both 
services; and the same officers were deemed eligible to 
serve indiscriminately by sea or land, as occasion required. 

The Earl of Surrey (afterwards Duke of Norfolk, who 
gained the celebrated victory over the Scots at Eiodden 
Field in the reign of Henry VIII., (a.d. 1513,) was sub- 
sequently appointed Admiral of the combined English 
and Imperial fleets in the war against France; during 
which he conducted several successful operations. He 
afiterwards convoyed the Emperor Charles V. from England 
to Spain, at the head of 180 men-of-war, the largest fleet 
that had ever departed from the shores of England. Lord 
Surrey, on his return with this fleet from Spain, attacked 
the French town of Mortals, and destroyed all the ship- 
ping in the harbour. He afterwards commanded the 
Engliflh armies in the military operations against Scotland 
in 1523. 

Sir Walter Raleigh is another celebrated instance of 
this combination of profesaions, which are now so totally 
distinct He served as a volunteer in the Netherlands, 
under the £[imous Sir John Norris, and afterwards com- 
manded a company in Ireland undw the Lord-deputy 



* Lord Campbell's Livet •S i^ Oh^f J'wtieet, I. 59. 

06 



34 ON ADMISSION 

Lord Grey, during tbe rebellion in 1579. In tLiis latter 
service he commanded for the first three days at the dege 
of Fort del Ore. He is afterwards foimd in the ITarfjptiee, 
commanding a squadron of men-of-war in the expedition 
to Cadis in 1596. In the following year he was officiating 
at Court as Captain of the Queen's Guard ; and in the 
same year, he was appointed a Rear-Admirsd in the fleet 
destined for an expedition against Spain*. 

Admiral Blake, so renowned for his triumphs over the 
Dutch fleet in the days of the English Commonwealth, 
was a general officer of great distinction in the land- 
service; and General Honk, Duke of Albemarle, who 
restored the monarchy of England in 1660, was afterwards 
Admiral of the British fleets engaged against the Dutch 
in the reign of Charles II. 

Women cannot hold commissions in British regiments ; 
but they can hold offices of a military nature. The custody 
of a castle was granted to a woman. It was insisted that 
a woman cannot have such office, beoause it appertains to 
the war, and is to be executed by men only. But this 
was overruled, as it was granted to her, to be exercised by 
herself or a sufficient deputy — Lady Russell's Case, Viner's 
AhridgL, Officer, c. 1. But though a public military office, 
like that of Constable of England, cannot be originally 
granted to a woman, yet it may descend to her as heiress 
of the original grantee. Jenk. 236, 237. Humphrey de 
Bohun's Case. 

Infancy is no disquidiflcation for a commission in either 
service ; for the incidents which the law has attached to 
infants in their natural capacity, do not by the common 
law extend to them in the exercise of corporal or political 
functionfirj*. But a minor has been held incapable of acting 
as a member of a Court-Martial, as appears by the case of 
Lieut. P. Tothell of the Royal Marines, serving on board 
H.M.S. Venus, who was tried by Court-Martial in May 
1802, for disobedience to orders, and sentenced to be placed 
at the bottom of the list of first-lieutenants. He appealed 
from this sentence by a memorial to the King in Council, 
on the ground that Captain Robert fVinshawe, one of the 
members of the Court, was under 21 years of age at the 



* Tytler's Life of Raleigh, 
t PeteFBdorff's Abridgment, tit. Infant. And see Coates v, Wilson, 
5 Espinasse's Reports, 153. 
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time of Ae trial. The law officers of the Grown were of 
opinion^ that this txbjeetion was valid, and that the trial 
and sentence were consequently void*. The emergencies 
of active service may, however, throw upon a minor the 
most respoittihle duties, in the discharge of which he may 
be required to impose upon others the execution of orders 
involving the gravest resulte : and it seems anomalous that 
a minor liable to be intrusted with such high powers, and 
accountable for miscarriage in their application, should be 
deemed incapable of sitting in judgment upon the conduct 
of others on similar occasions. 

The East India Company's Act of 1883 declared, that 
no native, nor any natural bom subject of the British 
Grown, resident in India, shall, by reason of his religion, 
place of birth, descent, or colour, be disabled from holding 
any office or employment tmder the government of the 
Companyt. 

III. How Officeru are appointed. 

Military Officers receive their appointments by written. 
instruments, termed commissions, which indicate speci- 
fically the rank intended to be conveyed. These commis- 
sions are issued under the sign manual of the Sovereign, 
and -countersigned by the Secretary-at-War. But the com- 
missions of officers in the artillery and engineer corps are 
countersigned by the Master-General of the Ordnance: 
and comnussions in the marines are issued from the Admi- 
ralty. 

The appointment of persons to offices or places of trust 
and emolument under the Crown is usually effected by 
letters patent under the Great Seal. But the sufficiency 
of the sign manuid for the appointment of officers in the 
two services was long ago decided by the Court of King's 
Bench^. 

The commissions of officers of the militia are granted by 
the lord-lieutenant of the county to which the corps hap- 
pens to bel<mg — subject, however, to the previous appro- 
bation of the Crown. The lord-lieutenant of each county 



* Hickman, 16. And see Doe o. Michael, 16 Law Times, 485, 
where an improper juiyman served, and a venire dt novo was ordei^d. 
t Stat. 8 & 4 Wm. IV. c. 85. 
X Beak v. TyrreU, Carthew's lUporU, 81.- 
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has been at the head of ita militia force, by virtae Of his 
office, horn the reign of Philip and Mary. 

The regimental commissions of officers in the service of 
the East Lidia Company are signed by the Governor and 
some members of the Council of the Presidency to which 
each officer belongs. 

Officers in the armies of the East India Company hold 
also an additional commission from the Crown, conferring 
local rank of the same degree in India. But the Queen's 
commissions thus granted contain a proviso, that the rank 
thereby conferred shall continue only so long as the officer 
holds the corresponding rank in the service of the East 
India Company. Such commissions are issued and signed 
on behalf of the Crown by the commander-in-chief of l^dia, 
while those granted for the purpose of conferring brevet 
rank on officers in the Company's service, are issued from 
the War-Office in England under the Queen's sign manual, 
in the same way as commissions in Her Majesty's regular 
troops. 

This notice of the modes of conferring commissions 
. upon officers is by no means unimportant in a legal point 
of view ; for where the execution or exercise of profes- 
sional duty would involve loss or damage to third parties, 
the acts of an officer not duly commissioned could not be 
justified, if the conmiission, under colour of which he 
happens to act, should appear to have been issued without 
proper sanction. Neither would such parties incur the 
penalties of the law by forcibly opposing the acts or pro- 
ceedings of an officer so circumstanced. This principle 
was recently exemplified in the case of the Spanish crew 
of a captured slave-ship, who were tried at the Exeter 
Assizes in 1845, for the murder of a British officer and a 
party of seamen, who were put on board the prize, and or- 
dered to cruize in her to make further captures. The 
judges having held that the officer was not properly com- 
missioned to command a cmizer within the intent and 
meaning of the Slave Trade Acts, the prisoners who had 
been convicted and sentenced to death at the Arizes, 
received a free pardon from the Crown, in accordance with 
the opinion of fiie judges*. 



* Begina v^ Serva and others, 2 Carrington uadKimaxi^B Meports, 
And see /Nwr, Cap. IV, 
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The London Ocaette is not evidence of .the military 
appointments therein notified. But in criminal proceedinga 
i^inst an officer it is sufficient to prove that he acted as 
sach without proving his commission signed by the 
King*. 



* Rex ». Major Gardner, 2 Campbell's Rep<yrt8, 618. (1810.) 
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CHAPTER III. 

HOME AND FOREIGN. ENLISTMENT. 

npHE command of the troops being the object for which 
X officers are invested with their commissions, we pro- 
ceed to shew what troops are legally in subjection to such 
command. The Mutiny Act authorizes the Crown to 
raise and maintain a specified number of forces, and pre- 
scribes the mode of levying them, viz. by enlistment. 

Non-commissioned officers and soldiers, therefore, enter 
the service by enlistment, which is the only legal method 
of raising and recruiting the armed forces of the land- 
service. Enlistment is a voluntary tender of service, and 
is distinguished from enrolment or conscription, which 
implies a compulsory mode of selection. This latter mode 
is resorted to m cases of emergency, or where a specified 
district is bound to return a given number of men, or the 
required number is drawn out of prepared lists, according 
to the practice in embodying the militia.. 

The delays and uncertainties of raising troops by volun- 
tary enlistment, to which the temper of the English nation, 
pacific, though intrepid, and impatient of the strict control 
of martial law, gave sniall encouragement, had led in for- 
mer times to the usage of pressing soldiers for service, 
whether in Ireland or on foreign expeditions. This prero- 
gative, however, seeming dangerous and oppressive, as well 
as of dubious legality, it is recited in an Act empowering 
King Charles I. to levy troops by this compulsory method 
for &e special exigency of the Irish rebellion, that "by the 
" laws of this realm none of His Majesty's subjects ought 
" to be impressedi or compelled to go out of his country to 
" serve as a soldier in the wars, except in case of necessity, 
" of the sudden coming in of strange enemies into the 
" kingdom, or except they be otherwise bound by the 
" tenure of their lands or possessions*". 

These were the very terms used by the Legislature in a 



* Hallam'8 England, Vol. II. 137. 
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0iatQte of th« first year of the reign of King Edward III., 
and shew the antiquity of the rule enunciated by the 
statute of Charles. But tenure of land by military service 
has long sinee ceased. The British troops, therefore, both 
of the Crown and of the East India Company, (which is 
" a limb of the Gk)vemment of this country*,") are now 
raised, under ordinary circumstances, by voluntary engage- 
ment alone. Private persons formerly made a trade of 
enlisting recruits for the army, and great abuses were thus 
committed. But in 1802 the recruiting department was 
taken into the hands of the Government, and placed under 
the control of the Adjutant General ; and by a clause in 
the annual Mutiny Act, any person advertizing, or opening 
an office for recruits, without authority in writing from the 
Adjutant General, or the Directors of the East £kdia Com- 
pany, is liable to a penalty of 207.f . 

But though enlistment is the regular course of entering 
the army as a soldier, it seems to be clearly decided, that 
where a man is in receipt of military pay, whether regu- 
larly enlisted or not, he is invested for tiie time with th« 
character of a soldier, and becomes liable for all breaches 
of military duty and obedience, until he is duly discharged 
from the service. If not duly enlisted, he may olaim his 
discharge in the some manner as a soldier, whose term of 
service has expired; but so long as he is ^/octo a soldier, 
he is subject to the legal responsibilities of his situation. 
This was settled in the case of Serjeant Grant, who was 
tried in 1793 by a general court-martial at Chatham, for 
enlisting two men into the service of the East India Com- 
pany, knowing them to be already soldiers and drummers 
m the Coldstream Guards. Being convicted of this offence, 
he was sentenced to receive 1,000 lashes: and amotion 
was soon after made in the Court of Common Pleas, for a 
prohibition to prevent the execution of this sentence, on 
the ground that Grant was not regularly enlisted as a 
soldier, and therefore not liable to the militaiy law. The 
motion failed, because it was proved that Grant was in 
receipt of pay as a seijeant of the 74th regiment, which 
circmostance fixed him with the character of a soldier, 
from which he could never be released, but (in the words 



♦ Per Lard Kenyon, C, J. in Blackford v^ Preston, 8 Term 
JUportit 89. 

' t Stat. 10 & 11 Vict. c. 12, s. 85. 
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of Lord Loughborough, O.J.,) "by a regular mflitary 
" discharge*." 

The point decided in Grant's case is now provided for 
by the annual Mutiny Acts, which are expressly made 
applicable to every person commissioned, or in pay as an 
officer, and to every person listed or in pay as a non-com- 
missioned officer or soldier. The Mutiny Act for the 
marines contains a similar provision. 

But though a man not duly enlisted is liable, while in 
the receipt of pay, to all the liabilities created by the law 
for breach of military duty, he may, in time of peace, and 
if he be within the dominions of the British Crown, 
claim his discharge whensoever he thinks fit. This right 
was exemplified and recognized by the military authorities 
in the year 1845, when, by an inattention to one of the 
provisions of the Mutiny Act, a difficulty of great legal 
importance occurred. A medical officer at Woolwich, by 
whom a large number of recruits enlisted for the Artil- 
lery had been examined and reported fit for service, 
happened also to be a magistrate for the county of Kent, 
and in the latter capacity he took from the recruits the 
declarations, and administered to them the oaths, and made 
the attestations required by the Act, which, however, 
expressly states, that the magistrate so acting is not to be 
a military man; and further provides, that no officer on 
full pay shall act as a ^magistrate. The same officer had 
continued this practice for thirty years : but in 1845, 
the matter was brought to the attention /of the Board of 
Ordnance, upon the petitions of several privates to be 
discharged from the service, on the groimd of their not 
having been duly enlisted according to law. A garrison 
order was, therefore, issued by the commandant, notifying 
that those men who had been thus irregularly enlisted, 
might take their discharge; and that if any of them 
wished to remain they must be re ^attested in a legal man- 
ner, without prejudice to the length of their former service 
in the corpsf . 

It was with reference to this circumstancts that, in the 
Mutiny Act of 1846, a clause (81) was inserted, which, 
after reciting that certain soldiers, who had been duly 



* Grant t). Sir Charles Gould, 2 H. BJackstone's S^fortt, 69. Se« 
also Walton v. Gavin, 16 Juritt, 829. 
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enlisted, and had yolontarily taken the oath of allegiance 
and fidelity, and were receiving Her Majesty's pay, had 
been sworn and attested ; but donbts had arisen whether 
the justices, before whom such soldiers had been so sworn 
and attested, were duly qualified to administer the oaths ; 
it was enacted, that in every case where any such soldier 
should not have claimed to be discharged on or before 
the 17th March, 1846, he should not be entitled to his 
discharge by reason of such informality, but should have 
the full benefit of his past services, and all pay and pension 
in respect thereof, in the same manner as if he bad been 
duly attested and sworn. 

A similar clause, to provide for the like difficulty with 
respect to non-commissioned officers and privates in the 
marines is inserted in the Mutiny Act of 1847 for that 
force. 

Officers employed in the recruiting service of the army 
cannot lawfully interfere with each other in the perform- 
ance of their duties; and in particular, no one is permitted 
to use any means to obtain for his own party a man who 
has already taken steps to engage himself to another. 

Every officer of the army acting contrary to the provi- 
sions of the Mutiny Act, in regard to enlistment, is liable 
to be cashiered. With a view, therefore, to instruction 
upon this subject, that Act should be carefully consulted. 

A ward in Chancery cannot be safely enlisted either for 
the Grown or the East India Company. In Harrison v, 
Goodall (15th January, 1852), which was a case of this 
nature, Vice-Chancellor Parker said it would be a high 
contempt of Court if the ward were taken out of ^e 
jurisdiction, and a great mistake in any one assisting to 
enlist him without the sanction of the Court: and His 
Honour directed the serjeant, who attended at the bar^ to 
answer for his conduct in the business, to convey the opinion 
of the Court to the Horse Guards and to the officer in 
conmiand. In Eochfort t;. Hackman (2l8t and 26th of 
January, 1854), Gkorge Bochfort, the recruit, was a minor, 
entitled to a legacy of £700, or thereabouts, in respect of 
which he was made a party to the suit, and Uiereby became 
a ward of Chancery. On the 9th January *he enlisted at 
the age of 17 in the East India Company's Artillery. He 
was thereupon marched to the Company's dep6t at Warley, 
and was on the point of being shipped for India with a 
detachment, when he obtained a hahea$ carpus, under 
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which he was brought to the bar of the Gonrt by the pay- 
seijeant of the dep6t^ who had not been at all eoBcemed 
m the enMstment. The reeruit claimed his discharge 
without paying smart-money. The commanding-officer 
of the dep6t and the East India Company were ordered to 
be served with notice of the proceedings. The Vice- 
OhancdQor Wood said that the undoubted jurisdictien of 
the Court over its wards must be maintained : and Hie 
Honour pronounced an order for the delivery of the recruit 
to his guardian* 

In Walton t?. Oavin*, Mr. Justice Coleridge told the 
jury, that in his opinion the enlistment of the plaintiff, a 
privato soldier, was not void by reason of its having been 
made on Sunday. 

Enlistment in time of war is for an unlimited period ; 
but in time of peace, recruits enter for a limited term of 
years. The present regulations, as to duration of service 
in the ranks of the army, are contained in the Act 10 <jb 
11 Vict., c. 37, which enacts that, after the passing thereof, 
no person shall be enlisted to serve Her Majesty, or in the 
forces of the East India Company as a soldier, for a longer 
term than ten years in the infantry, or twelve years in the 
eavalry, or artillery, or other ordnance corps, to be 
reckoned from the day on which the recruit shall have 
been attested, if he shall have stated himself to be then of 
the age of eighteen years ; or if not, then from the day on 
which he wifl complete the age of eighteen years, to be 
reckoned according to the age stated in his attestation. 
Another Act (10 <fe 11 Vict, c. 63) was shortly after- 
wards passed for the marines, whereby it is enacted, that 
no person shall be enlisted to serve in the royal marine 
forces as a marine, for a longer term than twelve years, to 
be reckoned in ^ same way as in the ease of recruits fof 
the army. 

At the expiration of the term for which a soldier has 
enlisted he has a positive legal right to his discharge : and 
nothing but the occurrenoe of any of the cases or emer- 
gencies specifically contemplated by the Act of Parliament 
can justify an officer in detaining a man from his ordi- 
nary liberty as a citizen, or in compelling him to the 
performance of militery duty after his term of service has 
expiredf. 

• 15 Juritt, 8291. f Rex v. Saddis, 1 East's MqnfrU, 306. 
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In the case of Oaptain Archibald Donglas, of the 
Madras Army, who absented himself without leave from 
his post in India, and came to England, where he was 
apprehended as a deserter, the Court of Queen's Bench 
held that he was not a ** soldier" within the meaning of 
the Stat. 5 A 6 Vict, c. 12, s. 22, (extended by s. 32 to 
troops in the East India Ck)mpany'8 employ,) which autho* 
mes constables to arrest ** any person reasonably suspected 
" to be o deserter* " and that these terms did not apply to 
officers, but to common soldiers only. 

The Limited Enlistment Act of 1847 (10 <fe 11 Vict, 
c 37, s. 6) provides, that soldiers becoming entitled to 
their discharge in foreign stations, should during the time 
between the expiration of their term of service, and their 
actual final discharge in England, continue subject to mill* 
tary la\^, as fully as before the expiration of their tenn of 
aervice. 

The Act for the Enlistment of Soldiers in the Artillery 
and Ordnance Corps contains a power to re-engage such 
fioldieis for a further term of nine years. 

Soldiers in the service of the East India Company, 
entitled to be sent home, continue subject to the Mutiny 
Act and Articles of War applicable to the Company's 
forces, until they are landed in the United Kingdom; and 
the Crown is empowered to provide by these Articles for 
the punishment of offences committed by such soldiers 
during their voyage, by means of a trial by court»martial 
nnder the Mutiny Act and Articles of War for the govern- 
ment of the Queen's troops; and for this purpose it is 
accordingly directed by the Company's Articles of War, 
that soldiers so o£fending shall be considered as belonging 
to any regiment in the Queen's service, whifch the Adju- 
tant-General shall appoint for that purposef . 

The duration or limitation of service of officers and 
men in volunteer corps is regulated by the special rtdea 
established by each corps for its own government. And 
therefore, where the rules of a volunteer corps are silent 
respecting the term of service, the officers and men are at 



* Be Douglas, 3 Queen's Bench RepvrU, 825. 
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liberty to resign or retire from Service in the corps at their 
own pleasure. This was decided by Lord EUenborongh, 
in the Court of King's Bench, in the case of the King v, 
Dowley*, where it was attempted to enforce fines against 
the defendant for not attending the field exercises of a 
volunteer cavalry corps, after he had formally signified his 
retirement to the commanding officer. 

On the reuBwal of hostilities with France, after the peace 
of Amiens, Mr. (afterwards Lord) Erskine was consulted on 
behalf of the volunteers then arming themselves in every 
quarter of the kingdom; and he published, in consequence, 
a very long, elaborate, and ornate opinion (contrary to that 
of the law officers of the Crown) to the e£fect that volunteers 
were free to quit the service at any time. His reasonings 
on the nature and extent of the engagement of volunteers 
are highly characteristic: ''If the term volurUeer is sup- 
'' posed to be satisfied by the original spontaneousness of 
" the enrolment, leaving lum afterwards indefinitely bound, 
."then every enlisted soldier, must be equally considered 
" to be a volunteer^ and with the difference of receiving 
" money and the local extent of service excepted, would be 
** upon an equal footing, both as to merit and independence. 
** Such a doctrine appears to me to be equally unjust and 
'' impolitic; unjust, because for the volunteers* engage- 
'' ment there is no consideration but the sense of honour 
" and duty, the reward of which is sullied if the service 
'' does not continue to be voluntary ; impolitic, because it 
" is overlooking a source of action infinitely greater than 
" the force of any human authority — ^to tie no account 
" of that invincible sensibility in the mind of m^m for the 
" opinion of his fellow creaturesf." 

It has been seen that enlistment in the British service 
is perfectly voluntary by law; and, in former times, 
the like freedom of enlistment in the service of foreign 
powers at peace with Great Britain was tacitly accorded 
to all British subjects desirous of so engaging themselves. 
It was considered, that while Great Britain was at peace, 
her subjects might thus be advantageously acquiring or 
preserving the military experience, which might after- 
wards be serviceable to their own country in time of war. 
The military spirit of the feudal ages seemed to require 
this concession; and Vattel lays it down, that a nation 
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does not commit a breach of neutrality by allowing its 
subjects to enter into the service of one belligerent, and 
refusing the same pennission with respect to another. 
Yet though modem statutory restrictions upon this free- 
dom have been much condemned by some eminent states- 
men, as an innovation and an infringement upon national 
liberty and the law of nations, it seems clear that, by 
the common law, any engagement with a foreign state, 
which subjects a person to an influence or control incon- 
sistent with the allegiance due to the Sovereign of these 
realms, is a contempt against the royal prerogative, and a 
high misdemeanour; and it is expressly laid down by 
learned writers, that if a British subject enter into the 
service of a foreign potentate, or even receive a pension 
from any foreign state, without the leave of the Sing, it 
is an indictable offence at conmion law; which also renders 
it a high misprision and contempt, if a subject neglect to 
return from beyond seas when commanded by the King to 
do 60, and his lands may be seized until he does return* : 
and the Stat. 8 James I., c. 4, which is still in force, makes 
it felony for any person whatever to go out of the realm 
to serve any foreign prince or state, without having first 
taken the oath of allegiance. 

The historical records of England, nevertheless, afford 
innumerable instances of British troops serving under 
foreign belligerents, without subjecting themselves to any 
penalty in consequence. A Catholic regiment served in 
the Spanish service in Flanders, under Lord Arundel of 
Wardour, a nobleman distinguished among the first of his 
ootemporaries ; and a regiment of Scotch Oatholics, . com- 
manded by the Earl of Home, entered the service of the 
King of JVancef. 

It was in the command of English volunteer auxiliaries, 
in the Dutch war of independence, that Sir Francis Vere, 
the first military character of Queen Elizabeth*s day, 
acquired his experience and early fame. In the time of 
Jamea I., Sir Horace Vere became the General of a small 
force of 2,200 infantry, which volunteered in aid of the 
Elector Palatine, the son-in-law of the King. This force 
consisted of picked men, and was officered by the flower 
of the English nobility and gentry. Two of the regiments 
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were commanded, and in great part paid and equipped, by 
the yonng Earls of Essex and Oxford ; and in this cam- 
paign the Earl of Essex laid the foundation of that military 
experience, which was afterwards his principal title to the 
chief command of the Parliamentary forces, in the great 
civil war of England'*'. 

About the same period, Gustavus Adolphus had in his 
pay a force of 6,000 men, raised in Scotland, and led by 
the Marquis of Hamilton, a man of the first distinction 
and consequence in his own country, and the personal 
friend of his sovereign, from whom, however, he had no 
license. At that time the Spanish and Imperial ambas- 
sadors, against whose sovereigns this force was acting, were 
resident in London, but neither of them remonstratedf. 

In the reign of King George II., a Scotch brigade was 
in the service of ike States General of Holland, and was 
recognized by an Act of Parliament^, which r^nired 
British subjects accepting commissions in that force to 
take the oaths of allegiance to the King of England. 

While the claims of the exiled House of Stuart were still 
espoused by foreign powers, two Acts were passed in 
order to prevent the formation of Jacobite armies in 
France and Spain, by the enlistment of subjects of the 
British Crown. The Acts prohibited generally all enlist- 
ment in the service of foreign states ; and offences against 
die Acts were made felonies, punishable with death ; the 
object being to prevent the employment of such troops or 
forces in operations against England herself, which would 
have been a species of treason§. 

Self-defence was evidently the one object of these Acts 
of Parliament; and they remained in force until the close 
of the reign of King George III., when the insurgent 
Spanish colonies of South America took up arms against 
their mother country. These colonies not being recog- 
nized states or governments, were deemed to be without 
the scope of the existing laws; and great numbers of British 
subjects took service accordingly in the forces of the 
Spanish colonists. Legislation had never before pre- 
v^ited English subjects from serving under powers at 
amity with Great Britain. But on this occasion, and at 
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the instance, as it is alleged, of Ferdinand VII. of Spain; 
who was desirous of checking the snpplies of men and 
money, which were under preparation here for the aid 
of the insurgents in his American colonies, the Stat 
59 George III., c. 69 was passed, whereby the above 
mentioned Acts of George II., and two Irish Acts of the 
same reign in pari materia, were repealed: and all 
natural bom subjects of the King are prohibited, under the 
penalties of fine and imprisonment, from entering, or 
engaging any other person to enter, or be employed^ 
eiti^er as an officer, non-commissioned officer, or private 
soldier or seaman in the military or naval service of any 
foreign power, or to go, or agree to go, to any foreign 
eoraitry for that purpose, and whether with or without pay, 
nnlsBs with the consent of the Grown, signified under the 
sign manual, or by an order in council, or by royal pro- 
clamation. Persons fitting out armed vessels, without 
the license of the Grown, to aid in military operations 
with foreign powers, or issuing commissions for such ships, 
or increasing the armament of foreign ships, are sub« 
jected by the Act to the same penalties; and vessek with 
persons on board engaged for foreign service may be do* ^ 
tained at any port in any of the dominions of the Grown. 
The words of the Act are large enough to comprehend 
all insurgent, irregular, or acting governments. 

This statute, however, does not touch the Act of 3 
James I., c. 4, to which reference has already been made ; 
and it expressly excepts and protects persons entering 
into the military service of any Asiatic power by license 
of the Presidency of Bengal. 

This Act of Geo. III. is of universal application, and no 
British subject can now be lawfully engaged in the service 
of a foreign power, whether recognized or not as a state, 
without the license of the Grown. A motion in 1823 
for the repeal of the Act, gave rise to very important 
and instructive debates in Parliament*. 

Ihiring the contest between Don Garlos and Isabella 
the present Queen of Spain, for the succession to the 
throne of that country, the Foreign Enlistment Act was 
for some years annually suspended, in order to allow 
British subjects to serve as officers and privates in the 
AnxiHary Legion, raised in England for the sendee of 
Isabella, and commanded by a Britbh officer. 
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CHAPTER IV. 
RANK AND COMMAND. 

QUESTIONS as to the positive or relative rank of officers 
may often be of the greatest importance at law, in con- 
sequence of the rule, that every person who justifies his 
own acts on the ground of obedience to superior authority 
must establish, by clear evidence, the sufficiency of the 
authority on whidi he so relies. There may also be many 
occasions on which the propriety of aif officer's assumption 
of command, or his exercise of particular functions, or his 
right to share with a particular class of officers in prize- 
money, bounties, parliamentary grants, and other allow- 
ances, may depend on the correctness of the view taken by 
himself or others of his right to a specific rank or com- 
mand ; and an error in this respect may expose him to 
personal loss and damage in suits before the civil tribunals. 

The regulation of military rank is vested absolutely in 
the Crown, which confers or varies it at pleasure; and 
every military officer, from the ensign to the* general, 
enjoys the rights and authority assigned to him by the 
Sovereign. The will of the Sovereign in this respect is 
signified either by the form of the commissions which he 
confers, or by the regulations of the military code, or is by 
fair deduction to be inferred from the nature of the functions 
assigned to each officer ; for every man who is entrusted 
with an employment, is presumed to be invested with all 
the powers necessary for the effective discharge of the 
duties annexed to his office. 

It is in the power of the Crown to create any new grade, 
and to discontinue any existing grade, of military rank. 
Thus in 1736 King George II. instituted the rank of 
*' marshal of the armies of Great Britain," and conferred 
it upon the Duke of Argyle and the Earl of Orkney, the 
two senior generals in the service, who thus became the 
first field marshals of the army; while the rank of 
brigadier-general, which was formerly a standing grade in 
the service, is now so far discontinued, as to be only con- 
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felTed for temporary or occasional purposes. But the grant 
of rank is usually in accordance with the standing regula- 
tions, by which all oflficers are apprised of their relative 
superiority or inferiority, and enabled to govern themselves 
accordingly. 

The ordinary rank of every ofi&cer is that which his 
commission specifies. But regimental officers frequently 
hold by brevet a higher military rank than that which 
their regimental commission confers; and they are en* 
titled to exercise such brevet runk on all occasions, when 
they are serving apart from their regiment, or when their 
regiment is combined with any oQier corps in the per- 
formance of military duty, unless such right be intercepted 
by the presence of any senior officer similarly entitled. 

Officers holding brevet rank take place according to the 
same at general courts martial; bui it is otherwise at 
regimental courts martial. 

In cases where officers of the marines happen to be 
associated with officers of the land-forces, for the purpose 
of holding courts martial on officers of the marines, or 
otherwise, it was enacted by the Mutiny Act of 1812j 
that the officers of the land and marine forces should in 
snch cases take rank according to the seniority of their 
commissions in either service ; and this is the rule at the 
present day. 

By the Articles of War, colonels, majors, captains, 
and other inferior officers, serving by commission from 
the governors, lieutenants, or deputy governors, or presi* 
dents of the Council, for the time being, of the provinces, 
and colonels in North America, shall, on all detachments, 
courts noartial, or other duty wherein they may be employed 
in 'conjunction with the regular forces, have rank next 
lifter all officers of ^ the like rank, serving by commissions 
6om the Crown. 

Officers of militia, when that force is on active duty, 
rank with those of an equal grade in the regular army, 
though as the juniors of each grade; but no officer of 
tnilitia can serve on a court martial at the trial of an 
officer or soldier of the regular troops. Neither can 
officers of the regular army sit on courts martial for the 
trial of (^oers or soldiers of a militia corps. 

By Stat 43 George III., c. 96, s. 69, every lord* 
lieutenant is empowered, with the approbation of the 
Crown, to appoint any deputy-lieutenant to act for him 

U0.A. 3 
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witbin the cotmty as lieutenant thereof, during the illness, 
or necessary absence of the lord-lieutenant, and to appo^t 
any deputy-lieutenant to act as lieutenant of any division 
of such county : and all vice-lieutenants so appointed take 
rank within their respective counties as lieutenant-colonels 
of militia; and all Ueutenants of divisions so appointed 
take rank within their respective counties as majors of 
militia; and a11 other deputy-lieutenants acting as such in 
their respective sub-divisions take rank within their 
respective counties as captains of militia. 

The relative rank of officers of English militia and 
Scottish fencible corps, when serving together, is re« 
gnlated by the Stat. 33 Geo. III., c. 36, s. 2, wUdi 
provides, that such officers shall rank together according 
to the date of their respective commissions. 

The military officers of the East India Oompany, by 
virtue of the Queen's commissions, which they hold 
conjointly with those granted by the Company, rank in 
In£a with officers of tiie British army of the same grade, 
acccording to the dates of their respective comnussions, 
and are ^us legally entitled, while in India, to sit at 
courts martial, and to exercise all other military fimcticAS 
according to this role of rank and seniority, in as full smd 
ample a manner as the officers of the regular troops 
serving in India can do. 

The professional rank of an officer is also preserved to 
him, notwithstanding his reduction on half-pay; whether 
that event be occasioned by the disbanding of his regi* 
ment, or by his own voluntary request, preferred on Sm 
ground of sickness or other private considerations. The 
consequence is, that a regimental officer, who holds a de« 
tached militaiy command at a distanoe from his> own 
regiment, will not, by the disbanding of the regiment and 
his own reduction to half-pay, become ipso facto dis? 
qualified for the retention of such command, or liable to 
be superseded therein by the officer next in seniority, as 
on the occasion of a death or other acknowledged vacancy. 
His army rank is, in the estimation of the law, and ae* 
cording to military usage, a continuing rank; and he is 
stm a military man, entitled, as before, to compel obe« 
dience to his own orders at the post introsted to him. 
. This was exempUQed in the case of Bradley 9« Arthur*, 
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before the Oonrt of King's Bench in 1824. Major 
Arthnr, of the 7th West India regiment*, was appointed, 
in 1814, by the Duke of Manchester, then Governor of 
Jamaica, to be H. M.'s Superintendent of the British 
Settlement of Honduras. At the same time Major A. 
received from General Puller, Oommander-in-Ohief of 
Jamaica and its dependencies (of which Honduras was 
one), a commission in the following terms : " I do hereby 
'' constitute and appoint you, the said George Arthur, to 
"command such of H. M.'s subjects as are now armed, or 
"may hereafter arm, for the defence of the settlers of the 
^ Bay of Honduras. You are, therefore, as commandant, 
" to take upon you the care and charge accordingly." In 
1817 Major Arthur was appointed Lieutenant-Olonel of 
the York Chasseurs, which regiment was disbanded in 
1819 ; and of this fact he had notice on or before the 24th 
August in that year. He continued thenceforward to 
act as commandant of Honduras. In May 1820 Lieu- 
tenant-Colonel Bradley, on full pay of the 2nd West India 
regiment, was at Honduras, and thinking that Lieutenant- 
Colonel Arthur, by the disbanding of the York Chasseurs, 
was become incapable of farther exercising military com- 
mand, and that the command had in consequence devolved 
npon himself as the officer next in rank, refused to obey 
an order issued by Lieutenant-Colonel A. for assembling 
all the officers in Honduras at Oovemment House, and 
issued a counter-order for the officers to assemble at Lieu- 
tenant-Colonel Bradley's own quarters at the same hour. 
Lieutenant-Colonel Bradley having absented himself from 
die meeting at Gh>vemment House, Lieutenant-Colonel 
Arthur thereupon caused him to be arrested for dis- 
obedience, and for presuming, without authority, to take 
die command of the troops and issue garrison orders. 
These proceedings having been reported to General 
Walker, then Commander-in-Chief at Jamaica, were by 
bim communicated to the home authorities, and Lieutenant- 
Oolonel Bradley was dismissed the service. Lieutenant- 
Colonel Arthur returned to Engknd in 1822, and shortly 
afterwards an action for illegfd aarrest and imprisonment 
was brought against him by Lieutenant-Colonel Bradley, 
for the purpose of trying the question, whether or not 
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he was entitled to assume the chief military command 
at Honduras ou the disbanding of Lieutenant-Colonel 
Arthur's regiment, or, in other words, whether or not 
Lieutenant-Colonel Arthur was the superior officer at the 
time of his arresting Lieutenant-Colonel Bradley. But 
upon this point the Court of Bang's Bench gave judgment 
in favour of Colonel Arthur. Lord Chief Justice Abbott : — 
^' It does not appear to be questioned that at the time 
" when the defendant received his appointments, what- 
** ever their nature might be, from the Duke of Man- 
*' Chester and Qeneral Fuller, he was a person capable of 
*' receiving an appointment to a military command. 
'' Indeed that could not be disputed, because he was 
** then an officer holding a command in His Majesty's 
*' army on full pay. If, then, he was capable of receiving 
'^ military command at that time, the next point is, was 
" any military conomand given him ? He was appointed 
" by the Duke of Manchester to be superintendent, which 
*' is considered a civil appointment ; at the same time 
'^ General Fuller, who then had the command of the troops 
** on that station, gave him that appointment upon which 
** so much observation has been made. By that he was 
*^ to take upon him the command of all persons armed, or 
** to be armed, for the defence of the settlers. We must 
*' consider that it was intended to give him the supreme 
*' military conmiand, as connected with the civil supe- 
" riority conferred upon him by the Duke of Man- 
** Chester. There being, then, nothing in any Act of Par- 
" liament, or in the Articles of War, to shew that a person 
*' well appointed in the first instance shall lose his au- 
** thority, as soon as it may happen that the regiment 
'^ in which he held a conmiission is disbanded, I think 
** that the authority must be considered to have continu- 
^' ance until the Crown, thinks proper to put an end to it 
** The defendant's authority at Honduras had no connect 
'^ tion with his situation in the regiment. No part of the 
" regiment wa3 stationed at Honduras ; and if we were tc 
" hold that the disbanding of the regiment put an end to 
** his authority, it must put an end to it immediately, 
'' and then, the greatest mischief would arise; it would, 
" for some time at least, remain uncertain who was to 
" take the command ; and if he continued in command, as 
" he would do, until the notification of the fact of disband- 
'* ing, every act he might do in ih^ interval would be 



RANK AND COMMAND. 53 

" void. The mischief and inconvenience of that would be 
" so great that, unless we are informed by some fixed 
" proposition of law, that, having authority to hold such 
'' an appointment, Ids authority ceased upon the dis- 
'' banding of the regiment, the argument must fail. It 
" appears to me, therefore, that having been well ap- 
" pointed in the first instance, his authority continued, 
" notwithstanding the disbanding of the regiment, until it 
" was the pleasure of His Majesty to put an end to that 
"authority, by appointing some other person, or with- 
" drawing this officer. Nothing of that kind was done." 

It appears, also, from the foregoing case, that the u^ge 
of the army in matters of rank and command is recog- 
nised as a test by the superior courts of Westminster ; and 
that, in order to ascertain such usage, the evidence of dis- 
tinguished and experienced officers, and particularly of 
those who have filled high posts in the military depart- 
ments of Government, is receivable, and entitled to very 
high consideration. 

The recognition by the home authorities of an officer's 
possession and exercise of a particular command, in the 
colonies or dependencies of the empire, appears from the 
same case to be very decisive in all questions relating to 
its legality ; so that, unless there be any positive rule or 
law to prevent an individual officer from filling a par- 
ticular situation coupled with military command, the 
pleasure of the sovereign, as having the supreme direction 
of all tlie armed forces of the realm, will, when clearly 
signified, satisfy all doubts regarding such officer's legal 
position. 

The duty of military obedience to the commands of 
superior officers is most fully recognized by courts of law; 
and it has been held, that disobedience never admits 
oi juMtificatum, — ^that nothing but the physical impossi- 
bility of obeying an order can excuse the noli-performance 
of it, — and that when such impossibility is proved, the 
charge of disobedience falls to the ground. Tlie learning 
on this subject is to be found in the great case of Sutton «. 
Johnstone*, which was an action by Captain Sutton of 
H.M.S. hU against Gommodore Johnstone for arresting 
and imprisoning him on charges of misconduct and dis- 
obedience to orders in the action with the French squadron 



* 1 Term Reports, 548. 
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under H. Snffrein in Porto Pnya Bay in the year 1782; 
and there the two CMef Justices Lord Mansfield and Lord 
Longhhorongh laid down the law in the following terms : 
" A subordinate officer must not judge of the danger, 
*' propriety, expediency, or consequence, of the order he 
" receiyes : he'must obey : nothing can excuse him bat a 
** physical impossibility, A forlorn hope is deyoted — 
** many gallant officers haye been deyoted. Fleets haye 
" been sayed, and yictories obtained, by ordering particular 
*' ships upon desperate seryices, with dmost a certainty of 
" death or capture*." 

But the dear and intelligible rule thus propounded is 
neyerthelesB snbject to the same distinction by which eyeiy 
other rule of xsonduct in life is goyemed. No subordinate 
officer is bound to obey any order, which is plainly, and to 
any common apprehension^ illegal : but then the illegality 
must be quite manifest ; the order must imply such a con- 
tradiction to conunon sense, and such a yiolation of duties 
superior to the duty of military obedience, that there can 
be scarcely two opinions on the subject wherever any fair 
doubt can be raised, the obedience of the inferior officer 
is to be considered as proper and meritorious. Upon any 
other principle, his situation is the most cruel imaginable : 
he is liable to the seyerest punishment, eyen to instant 
death, if he refuses to obey ; and if he does obey, he is 
exposed to the animadyersion of the civil power, which 
teaches him that he ought to haye canyassed the order,— 
to haye remonstrated against it, — ^and in case this opposi- 
tion proyed ineffectual to haye disobeyed itf. 

*'It cannot (said Mr. Baron Eyre) be disobedience 
" where obedience is impracticable, or legally improper : 
** for the term (disobedience) implies a crime : whereas 
'' there can be no criminality in omitting to do what is 
" physically impossible or forbidden by lawj." 

By the Act 24 Geo. III., c. 25, for regulating the affairs 
of India, the Commander-in-Ohief of the Company's forces 



* Judgment of Ix>rd Mftosfield and Lord Loughborough in 
Exchequer Chamber, Johnstone v. Sutton, 1 Term ReporU, 548; 
and see the opinion of the Law Officers of the Grown in the case of 
Captain Bennett of H.M.S. Tribune, (1805), ^ickman On Naval 
Courti Martial, 145. 

t See the Edinburgh Beview for 1810. 

X Sutton V. Johnstone, 1 Term Sqwrta, 501. 
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in India for the time being has voice and precedence in 
conncil next after the Governor-General*. By the same 
Act the Oommanders-in-Ohief of Madras and Bombay 
have like precedence in the Oonncils of those PreBldencieSi 
tmless the Commander^in^ffluef of India be present in 
either of them, in which case he takes the place in Oonncil 
of the local Oommander-in^Ohief, who daring such time 
has only a seat, bat no voice, in the Conncil. 



* By the Act 3 & 4 Wm, IV. c 85, s. 40, no military man 
[other than the Oominaader-in-Ohief,J having^ a seat in ih» Sapreme 
Council of Lidia can, during his continuance in such office, hold, or 
be employed in any military command or duty. 
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CHAPTER V. 
SALE AND PURCHASE OF COMMISSIONS. 

THE grant of a commission in the army is, in law, an 
appointment to a public office, which stands upon the 
same legal footing as any other public office holden by the 
drown, except as to some particulars in which the Legis- 
lature has created an express distinction. 

Skill, diligence, and fidelity in the duties of office, are 
exacted by tiie law from all public functionaries, without 
exception, and need not be here insisted upon; as the 
absolute power of dismissal which the crown holds over 
the commissioned officers of the armed forces of the realm, 
prevents all those questions which might, in the case of 
some offices, arise as to the proof or sufficiency of the 
grounds of dismissal, where unskilfulness, negligence, or 
unfaithfulness are imputed. 

The peculiarity, however, which is now legally annexed 
to commissions in the army, of being the subjects of pecu- 
niary purchase, sale, and exchange, renders it necessary to 
advert briefly to the general law on this head, and on the 
subject of public offices. , . 

At common law it is illegal to give money for the 
appointment to a public office, and for the wisest reasons ; 
because, if that sort of traffic were permitted^ offices of the 
greatest trust might come to the hands of persons who are 
wholly unfit for them*. 

** There is no rule" says Lord Kenyon, 0. J. " better 
** established respecting the disposition of every office 
*' in which the public ard concerned than this, detur 
** digniori : on principles of public policy no money 
ought to influence the appointment to such offices f." 

Some early Acts of Parliament were passed in the 
times of King Richard IL and King Henry IV., pi^o- 
hibiting the appointment or selection of certain specified 



* 1 Henry Blackstone's JSl^Bortty 328. 
t Blackford v. Preston, 8 Term Reports, 89, 92. 
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officers,'** for any gift or brokage, favour or affection;'' 
bat the principal statute relating to this matter is 5 & 6 
Edward VI., c. 16, which enacted, that no public office 
shall be sold under pain of disability to hold or dispose of 
it And this disqualification extends so far, that any one 
who Brakes a contract for an office contrary to the purview 
of this statute, cannot at any time during life be restored 
to a capacity of holding it by any grant or dispensation 
whatsoever *. 

There is a proviso, however, in the statute of King 
Edward, that all acts of persons offending against the 
statute, done before they are removed from their offices, 
shall be good and valid. 

This statute was held by the Lord Keeper, Sir Nathan 
Wright, in 1702, not to extend to military offices. The 
point arose in the case of Ive v. Ashf, where Captain 
Ash, of the Marines, had agreed to sell his commission to 
Lieutenant Ive, of the same corps, for 600/., and had, ac- 
cordingly, procured a Captain's commission for Ive to be 
signed by King William III. Lieutenant Ive was informed 
that the commission was ready for him, but he refused to 
take it out, and was desirous of giving up his bargain, and 
so the place yvaa given to another. Lieutenant Ive there- 
upon instituted proceedings in Chancery, to be relieved 
from payment of the money to Captain Ash on the ground 
that the agreement was a corrupt contract within the 
statute of King Edward. But the Lord Keeper overruled 
this objection to the agreement, and declared Lieutenant 
Ive liable to pay the 60O?. according to his contract. This 
decision, was afterwards confirmed by the House of Lords. 

But though military commissions were thus saleable, 
such transactions were not valid without the specific con- 
sent of the Crown in each case ; and many other public 
offices stood upon a similar foundation. The price also to 
be paid upon sales and exchanges of such commissions was 
originally unrestricted, and was regulated solely by the 
discretion and pleasure of the parties immediately con- 
cerned. 

A restriction was first put upon the sale of military 
commissions by the Stat. 7 Wm. and Mary which en- 
acted, that every commissioned officer should take an oath 



* Sir Arthur Ingram's Oaae. Coke upon LUUetoa, 2S4. 
t rreeedentt in Chanctryy 199. 

J>5 
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that he had not directly or indirecdy given any thing for 
procuring the oonuniaeion bat the nBoal fees. But this 
attttute did not extend to the Marines ; nor waa that corpfi 
included in the prohibition for a long time afterwards*. 

There was formerly no legal restriction as to the persons 
by whom the agency in the purchase and sale <Mf com- 
missions was undertaken. But by the 8tat 48 Qeo. EEL, 
c 15f s. 100, this power was restricted to authorised 
agents of regiments, troops, or companies; and every sack 
agent who takes any money, or other reward for n^o- 
tiating the purchase or sale of any such commission, or 
for hu agency therein, forfeits 100^^ and treble the sum 
which should be given or received for, or in relation to, 
any such commission over and above the regulation price. 

Not long after the passing of this Act, there occurred a 
case of Davis v, Edgarf, in which the Court of Oommon 
Pleas held, that parties who dealt with each other in re- 
spect of commissions, and for excessive prices, through the 
medium of unauthorized agents, could not enforce such 
contracts in a court of justice ; and that such agents could 
recover no remuneration for their services fixmi. either of 
the parties. One Davis who was not an authorized army 
^ent, had negotiated between G. 0. and the defendant 
Edgar, the sale to the latter of a cometcy which G. C. 
then held in the Life Guards. Edgar agreed to give a 
sum exceeding the regdation price, and paid to G. 0. the 
whole amount except 38^ wMch he retained by an ar- 
rangement with G. 0., to pay to Davis as a remuneration 
for his agency. Notwithstanding this deduction from the 
price, the sum actually paid by Edgar to G. 0. for the 
cometcy still exceeded the regulation price. Edgar 
having neglected to pay the reserved 381. to Davis, the 
latter brought an action against him for the amount. On 
the part of Davis it was contended, that there was nothing 
in the Act which made the purchase of a commission at a 
price above the r^^tion price illegal as behomn tkt 
partie$, although the Act imposed a penalty upon the 
cLffetUi negotiating such purchase. But this suggestion 
was overruled by the Gourt. Sir James Mansfield, 0. J.: 
** It is quite dear that G. C. never could have recovered 
"* this sum of 382. from the defendant, because it was a som 



* Pneedents in CTumeery, 199. 
t Davis V. Edgar, 4 Tamion't ReporU, 63. 
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" exoeeding tliA regulation price; and it appears that he 
'* has already received more than that pnoe. If, th^, 
" G. 0. oonld not enforce the payment, how can the 
" plaintiff (the agent), who derivea lua daim through him^ 
" stand in a better sitnation ? " 

The Annnal Matiny Act, however, now contains the 
following provisbns on this subject : ** That every person^^ 
*' not being an authorized janny agent, who shall negotiate 
" or act as agent for, or in relation to, the purchase or sale, 
'* or exchange of any commission in Her Majesty's forces, 
'* shall forfeit for every such offence the sum of IQOL ; and 
" every person, whe^er authorize^ or not as army agent, 
*' who shall receive any money or reward in respect of any 
" such purchase, sale, or exchange, or shall negotiate or 
*' receive for any purpose whatever, any money or consi- 
** deration where no price is allowed by Her Majesty's 
"regulations, or any money or consideration exceeding 
'* the amount so allowed, shall forfeit 100^., and treble 
" the value of the consideration where the commission is 
^* not allowed to be sold, or treble the excess of such cour 
'' sideration beyond the regular price "-*-(10 & 11 Vict 
e. 12, 8. 88). It will be observed that this act is more ex*- 
tensive than the above-quoted Act, 48 Geo. III., but 
the principle is the same, and the decision in Davis v> 
Edgar ^ applies equally to both the Acts. 

It has been already pointed oat, that military commis- 
sions were not formerly considered to be '' offices" within 
the purview of the statute of Eling Edward V I. But this 
is no longer the case. For by the Stat 49 Geo. III., 
c 1269 8. 1, the Aot of King Edward VI. is expressly 
extended to Scotland and Ireland, and to all ''commis- 
" siona, naval or military," under the drown, whether in 
the United Kingdom or in the colonies ; and to all offices, 
commissions, places, and employments belonging to, or 
under the appointment or control, of the East India Com" 
pany ; and in addition to the forfeiture of office, as enacted 
by ihe old statute, offisnces against that Act and the new 
Act are made misdemeanours, punishable by fine and im- 
prisonment 

By Sec 7, the purchase, sale, or exchange of commisr 
eions in EGs Majesty's forces, for the regfulation prices, 
by agents of regiments, authorized by the Commander^ 

* Supra, 58. 



60 SALE AND FDBCHASE 

in-Ghiefy or by the colonels or oommandants of regunents 
or corps, aad taking no fee or reward for acting in snch 
transactions, are expressly legalised, and exoepted from 
the penal operation of the Act. 

By Sec. 8, however, ofBcers are declared liable to 
forfeit their commissions, and be cashiered, who take, 
accept, receive, or pay, or agree to pay, any larger sum of 
money, directly or indirectly, than the regulation price 
authcNrized by Her Majesty, in relation to the pnrchase, 
sale, or exchange of commissions in His Majesty's, forces, 
or who shall pay, or cause to be paid, any sum of money 
to any agent or broker, or other person, for negotiating 
the purchase, or sale, or exchange of any commission. 

It is under the authority of this Act, that the present 
system of purchase, sale, and exchange bf commissions 
in the British army takes place, l^e Act makes no 
material alteration m the law with respect to those com- 
missions, which (as we have seen) were, from very early 
times, saleable by the holder with the consent of the proper 
authorities. It simply prohibits the sale of such commis- 
sions, except for the regulation prices, and imposes specific 
penalties on o£fences committed by officers in contra- 
vention of the Act. 

The law, however, still continues to prohibit all peca-* 
niary transactions relative to purchasable commissions, 
where the heads of the department from which such com- 
missions issue are kept in ignorance of the bargain that 
has been made between the parties concerned. 

The restnction imposed by the Legislature on the prices 
to be paid for conmiissions in the army is rigorously ob- 
served by courts of justice, whenever the subject is brought 
under their notice : and on a recent occasion in Chancery, 
where the trustees and guardians of a ward of court, who 
had been nominated to a commission in the army by 
purchase, applied to the Vice-Chancellor of England for 
the advance of a sum of money out of the minor's fortune 
to provide the purchase-money, the learned judge, taking 
notice that the amount of the proposed advance exceeded 
the regulation price, refused to allow any sum beyond 
that price for the purpose in view. 

In those branches of the service where no purchase 
whatsoever of commissions is allowed by the Queen's 
Regulations, as the marines and the ordnance corps, the 
statute of King Edward VI., as extended by the 49 
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Geo.^ III., operates in fiill force, and places snch com* 
missions on tiie footing of pnblic offices. Every pecnniaiv 
bargain, therefore, with reference to such commissions, is 
a corrupt contract, void at law, whatsoever be the agency: 
through which the business be transacted ; and all parties 
concerned incur the penalties imposed by the latter Act 

The same observation applies equally to naval com- 
missions, which are by law utterly unsaleable; and the 
sale of cadetshipe in the military service of the. East India 
Company stands precisely on the same footing*. 

All offences committed against the Acts of Edward VI, 
and Greo. III. by any governor, lieutenant-governor, or 
person having the chief command, civil or military, in any 
of the Queen's don:iinions, colonies, or plantations, or by 
their secretaries, may be prosecuted as misdemeanours in 
^the Court of Queen's Bench at Westminsterf, in the same 
manner as offences committed by persons holding public 
employments abroad may be prosecuted under the Stat. 
^ Qeo, III., c. 85. The penalties are fine and im- 
prisonment. 

In Blachford t;. Preston J, Lord Kenyon, C. J., expressed 
an opinion, ithat, independently of the above-mentioned 
statute of Edward VI., the common law clearly prohibited 
the. sale of public offices ; and the penalties of the statute 
have, therefore, been held to apply to various offices not 
known, and not even in existence in the days of King 
Edward VI., as, for instance, the Excise §. On this prin- 
ciple, the appointment of captain of an East Indiaman^ 
was held in Blachford v, Preston ||, to be not legally sale- 
able, without the consent of the East India Company; 
such a transaction being not only contrary to the bye-laws 
of the Company, and therefore a fraud upon the Company, 
but also contrary to public policy. And in Card v. Hope^, 
it was held by the Court of King's Bench, that the secret 



* Lord Denman pronounced the judgment of the Court of Queen's 
Bench in the case of Colonel Charretie, Sir William Yonng, Bart., (an 
£ast India Director,) and others, who were prosecuted for the 
<iale of an India cadetship, that such an appointment is an office 
or place within the meaning of the Act of Qeo. III. (24^^ 
FAruary, 1849^ 

t 49 Geo. m. c. 126, s. 14. % 8 TermSqxtrts, 89, 92. 

§ Law V. Law, Cases ten^we Talbot, 140. || 8 Term Sqioits, 89. 
^ 2 Bamewall and CresBwell's Bqwrts, 661. 
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sale of die saeeeision to fsatk a ooomand was. not cored 
of its illegality by the rule of the East India Oompaoy 
to examine into the efficiency of every officer receiving an 
appointment of that description. To render such an ap« 
pointment valid, it was essential that the Company should 
have been distinctly apprised of the bargain made between 
the retiring officer and his snooessor. 

At law, the money paid nnder an illegal contract cannot 
be recovered back. Courts of law will not assist a party 
to such a contract either in enforcing it, or in extricating 
himself from the consequences* 

Bnty as the proviBions.of the statute of Edward VL do not 
extend to all the cases within the mischief which it was 
intended to prevent, courts of equity have frequently in- 
terposed to prevent the performance of ooniaracts infris^g 
upon the principle of the Act; for though it is a rule of 
justice tibat penal laws are not to be extended as to 
penalties and punishments, yet, if there be a public 
miachiel^ and a court of equity sees {Hrivate contractB 
made to elude laws enacted for the public good, the court 
will exiMTcise jurisdiction to prevent the contemplated 
mischief. 

It is thus become an established rule of equity, that 
money imprc^rly paid by an officer, either for the direct 
purdiaae of a commission, or by way of remuneration for 
the exercise of patronage or influence in obtaining a com* 
mission, can be recovered back by a suit in the Court of 
Chanoery. The objection that the party who gave the 
money has heen pdrUceps cruninii, is not allowed in that 
court to prevail in cases of this nature, where relief is 
given on grounds of puUic policy. It is conmdered to be 
for the puUie interest that relief should be administered, 
and that it should be given to the public through the 
party whose money has been wrongfully received, so that 
the wrong-doer may not retain the spoils of his crime*. 

Lord Chancellor Henley had a case of this kind before 
him in 1762t, where one Mac Culloch, a linendraper, 
entered into a treaty with Morris, who was a livery 
servant to Captain Bendish, to procure Morris a com- 
mission in die marines for 200/. Morris, not having the 



• Boohe «. O'Brien, 1 Ball and Beatty's lUporU, 858; East- 
brook V. Scott, 8 VeBioy, 466. ? 

t Morris V. Mac Culloch, 2 Eden's Sqwrts, 190. 
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money, applied to Us nuuter to lend him 2001. to pty for 
the oommiaBion. Oaptain Bendish refiued, on the ground 
that it would be very improper for him to be uutromental 
in getting hie servant into the marines as an officer; and 
that all file officers in the corps wonld be offended at it. 
Gaptain Bendish who was examined as a witness in the 
eanse, proved also that Mac Gnlloch was in the paasi^ 
of CSaptain Bendish's house when he gave his reason to 
Morris for refdsing to lend him the money, and that he 
left the parlour-door a-jar on purpose that Mac Oulloch 
might h^r the reason, and stated his positive belief that 
Mac Oulloch did hear it* The treaty, however, went on, 
and Morris having obtained the money from some quarter, 
agreed for the commission ; and accordingly Mac Culioch 
bnng acquainted wiUi a Mrs. 8tot, who was, or pretended 
to be the wife of a Captain 8tot, and was intimately 
acquainted with Admiral Boscawen,« obtained by her 
means and interest with the Admiral, (who was then one 
of the Lords of the Admiralty,) a commission, of second- 
lieutenant for Morris, who paid 20M. to Mac Oulloch for 
it Out of that sum, Mac UuUoch paid Mrs. Stot 60L for 
her service. Mrs. Stot swore that the commission was 
first obtained for Mac GuUoeh, but that his wife being un- 
willing he diould take it, prevailed on Mrs. Stot to re* 
commend Morris for it. Morris haviI^: thus obtained his 
commission, went to Portsmouth; and after having served 
about six months, was discovered to have been a livery 
servMit, npon which the officers refused to roll with him, 
and sent a letter upon the subject to the Secretary of the 
AdmirBlty, which was laid before the Lords of the Admi* 
ndty ; and the Secretary, by their direction, wrote a letter 
in anawer, commending them, and ordered Morris to be 
discharged. It appealed also in evidence, that Morris was 
discharged in consequence of that letter, and for having 
been a Uvery servant, and for no other reason. Morris 
then instituted proceedings in Ohancery to recover back 
the money which he had paid for his commission; and 
Mac Gqlloch was decreed to r^Mty it accordingly. Lord 
GfhanoeUor Hmiley : *— '^ I have not the least doubt on this 
*' case; and if th«» be no precedent of such a determination 
^ as I shall make, I have no scruples to make one, and I 
''shall glory in doing so. The general question is^ 
'* whether this case is within the jurisdiction of the court 
*' I lay down this rule, that if a man sells his interest to 
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** procure an office of trust or service under the Qovem- 
'' ment, it is • contract of turpitude; it is acting against 
** the constitution by which the Oovemment ought to be 
"served hy fit and able persons recommended by the 
'^ proper officers of the Crown for their abilities, and with 
" purity. It is one of the most useful jurisdictions of the 
'* court, and ought to be exercised upon all occasions. By 
*' this means, the most innocent and pure officer of the 
*' Grown, whose business it is to recommend, may have his 
'V honour traduced and scandalized. It is no uncommon 
" thing to sell commissions in the army ; but then it is 
'' done with the leave of the Grown as a method to reward 
'' merit with economy, whe^re an officer, who has deserved 
** well, desires to retire, and the person to succeed him is 
" examined by the Secretary-at«War, and approved as a 
" proper person. That was not the case here ; but the 
** defendant sells his interest with Mrs. Stot to procure a 
" commission. The case of Ive v, Nash* is very different ; 
'< the commission was sold by leave of the Grown ; the 
** defendant surrendered, and it was the plaintiff's fault 
" that he did not take it I am also of opinion, that if 
** the defendant might sell his interest, yet the plaintiff 
'' has been imposed upon. I do not believe the defendant 
'^ ever intended to take the commission himself; his name 
*' was not entered on the list, nor is it in other respects at 
** all probable ; and he kn^w that the plaintiff was incapable 
** of it by having worn a livery. Decree the 200Z. to be 
" repaid, with interest, from the time it was advanced by 
'^ the pkintiff." 

In 1797 occurred the case of Whittii^ham v. Burgoynef 
in the Gourt of Exchequer. The plaintiff was a comet in 
a fencible regiment of cavalry of which the defendant was 
colonel; and the defendant alleging that he had the ri^t 
or power of selling commissions, agreed with the plaintiff 
to promote him to the steps of lieutenant and captain for 
2602. The plaintiff accordingly gave a bill of exchange 
for that sum, but was, soon after his promotion, deprived of 
his commission by the defendant. The plaintiff, therefore, 
sued in Ghancery for the recovery of the money which he 
had paid to the defendant, and the Gourt of Exdiequer 
held that the suit was maintainable. The Lord Qiief 
Baron Sir Archibald Macdonald observed that the recrimi" 
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nation upon the plaintiff, ais being pa/rUcep$ cfiimiwU, did 
not apply in those cases where pnbuc policy requires the 
interference of courts, to check vicious practices ; and that 
wherever a man sells his interest to procure for another an 
office of trust or service under, the Crown, it is a contract 
of turpitude, and cognizable by a court of equity. 

In ordinary suits in Chancery, and in other courts of 
equity, the defendant is required to disclose, upon oath, 
all that he knows regarding the matter in question ; but 
where such disclosure would expose hjim to penalties, he 
can plead that fact as a protection and refuse to answer. 
This was done in the case of Benson t;. Westrop in 1822| 
in a case arising under the Act 49 George III., now under 
consideration ; and the Vice-Chancellor held the defendant 
to be justified in taking that course. The consequence, 
therefore, is that when a matter of this kind becomes the 
subject of litigation in Chancery, the party who seeks to 
Invalidate the transaction and recover his money, ought 
to be in a condition to prove his case by sufficient evi- 
dence, independently of any admissions on the part of the 
defendant. > 

It appears also, from the judgment of the Court oi 
Common Pleas in the case already cited of Davis v. Edgar*^, 
that a party who has improperly agreed to take or receive 
money for his conunission beyond the regulation pricey 
cannot, in point of law, evade the Act of Parliament by 
postponing the receipt of the money until after the grant 
of the commission to the purchaser; as in case of non^ 
payment by the purchaser, no. suit at law or in equity will 
lie against him for the recovery of the money which he 
has illegally agreed to pay. 

The result is that the seller of a purchasable commission 
for an illegal price, or in an illegal manner, cannot enforce 
the contract l^fore any judicial tribunal ; and if, in the first 
instance, the transaction should be completed between the 
parties without dispute, he can, nevertheless, be afterwards 
compelled at the suit of the purchaser, in the Court of 
Chancery, to reftind the money improperly received. 

From the nature, however, of these transactions, they are 
seldom brought before the courts of law or equity, unless 
there has been some departure on one side or the other 
from the terms of the bargain between the parties. Con- 
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traote in breach or evasion of die pablK; law of die land 
mast rest for their support exclnBively npon the private 
QBderetandi&g of the partiea to sndi dealings. In defence 
!oi such tnuiflactions they are frequently designated mala 
prohUnta, as distinguished from maHa %n te. Bat this 
distinction, diongh not destitute of the sanetion of jurists 
and moralists, was exploded by the vigorous understanding 
of Lord Tenterden*, when Lord Chief Justice of the 
King's Bench. ' 

Tbus the law appears to stand with reference to com- 
missions which are kwfidly the subjects of sale, purchase, 
or exchange. But some points remain to be noticed 
oonceming commissions in those corps where promotion 
by purchase is not allowed or recognized. It is conceived 
Ihat, on general principles, the consent of the Grown, as 
is^nified by the proper officers, is all that is necessary to 
Jegalise the sale of such commissions. But so long as 
such consent is withheld, admission into these corps for 
pecuniary consideration can only be effected by direct 
bribery of those who exercise the patronage^ or by a 
corrupt purchase of the influence of others over such 
^rsons ; either of which modes of proceeding is obviously 
illegal, as has been already point^ out, asod can, there- 
fore, never be presumed. No authority can be necessary 
to show that bribery, which is a legal offence, can never 
be made the basis of a legal contract; but with respect 
to the corrupt exercise of influence, the principle under 
consideration is illustrated by a casef in which one Law, 
by the interest he had with the Commissioners of Excise, 
procured for his brother a place of trust in that depart- 
ment; and in compensation for this service, he, without 
^ knowledge ci the Commissioners, took from his 
krother a bond for the payment of 10{« per annum during 
hia continuance in the office. On the brother's death 
eotsiderable arrears were due upon the bond; whereupon 
Law brought an action against &e widow and executrix 
of his brother for the recovery of the arrears ; but on 
application to the Court of Chancery the action was 
stayed by an injunction. Lord Chancellor Talbot : " Bonds 
** Mki engagements of this nature are highly to be dis- 



* Cannan «. Biyce, 8 Barnewall and Alderson's RqtartSj 179 ; aee 
also 2 Swan8ton*B Beportt, lei, note. 

t Caaes Umpor$ Talbot, 140. 
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f* oouraged. Merit, indnstry, and fidelity ought to re- 
" commend parsons to these places, and not interest wxdi 
- the Oonunuskmers, who, it is to be presumed, had they 
" kiio¥m from what motive the plaintiif iq>plied to them 
^ on behalf of his brother, woold have rejected him. 
" The officer's giving money to a friend of &» Oommis* 
** moners for his interest, is altogether as had as giving 
** money, or a bond for money, to the Oommissioners 
** themselves, which nndonbtedly would have been relieved 
** against It is a firaud on the public" 

In 1790 a case came before Lord Ohancellor Thmrlow, 
in which Mr. Thrale, on his appointment to the consulate 
of Tunis, on the resignation of Mr. Oharles Qordon, gave 
bond to one Ross for an annuity of 200L a year, in trust 
for Mr. Qordon during his IMe ; and His Lorddiip held 
thatif this bond were given for the resignation of the office 
by Mr. Qordon, the consido^tion was corrupt, and the 
transaction void*. In ihe cases just cited, the offices weMt, 
civil; but military offices are under the same rule <rf law. 

The paichaae of admission into those- corps in which 
commissions are not regularly saleable, being thus totally 
excluded by law, it only remains to notice the effect of 
pecuniary bargaiaa for obtaining pfomoiion in such corps 
for officers already holding commissions therein. Such 
bargains usually consist in holding out valuable induce* 
ments to a senior officer to retire, in order to accelerate 
tile prranotion or success of a junior to the higher 
grade thus vacated; aiid legal precedents appear clearly 
to warrant the conclusion, that such transactions are 
wholly illegal, unless they be expressly ratified or ap- 
proved by the heada of we department from which the 
offieer thus gaining promoticm receives hie new and higher 
eonmiisrian. It will be seen, also, that judges of great 
eminence have even expressed doubts as to the legal 
validity of such arrangements, however high be the 
official authority by which they may happen to be 
sanrtioned. 

In Sir Arthur Ingram's case it was dedded, that an 
agreement to take money for the surrender of an office, to 
the intent that another party may be appointed, is an 
offence against the Statute of Edward VLf, and creates 



* Thrale «. Boss, 8 Brown's Chancery Oue*, 07. 

t Coke ftpon LiUkUmy 284. Ck>ke, Third IneHhdet 154. 
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<a forfeitare of the office by the party thus corruptly buc- 
eeeding to it And in the same case it was heldj that 
where a person has forfeited a place by having purchased 
ity he is for ever disabled to enjoy the same, and that the 
Grown has no power of curing the disability thus created*. 
. Occasionally, however, the resignation of a superior 
officer is brought about by an arrangement, under which 
his successor is to allow him still to enioy a proportion of 
the salary or emoluments of the rank or station from 
which he retires. But unless the consent be first obtained 
of the heads of the department to which the patronage of 
the office belongs, such a transaction is, if possible, more 
illegal than a simple payment of money, or an annuity 
to procure a resignation. For the reason of giving 
a salary is, that it is supposed to be necessary for 
•^enabling the holder of an office duly to execute the 
duties ; and where the policy of the law in this respect 
is violated by private agreement, unaccompanied by 
superior sanction, the arrangement is deemed a fraud 
'Upon the public, and cannot be sustained in any court of 
justice. 

In the Excise Oase already citedf, Lord-Ghancellor 
Talbot prcmounced against this practice a solemn opinion 
in the following terms : ** The taking away from the 
J* officer what the Oommissioners of the Treasury think to 
" be but a reasonable reward for his care and trouble, and 
'' an encouragement to his fidelity, must needs be of the 
" most pernicious consequence, and induce him to make it 
** up by some unlawful means, such as corruption and 
-'* extortion." 

In 1790 the subject was much considered by the Court 
of Common Pleas in the case of Parsons v. Thompson^, 
where an officer in the royal dockyard at Chatham agreed 
to give another officer iiiiere a certain share of the profit 
of &e office, if the latter would allow himself to be super- 
annuated, and retire on the usual pension, to make way for 
the former; and it was decided that such an agreement 
having been made widiout the knowledge of ti^e Navy 
.Board, to whom the appointment belonged, could not be 
the foundation of an action, because it was contrary to 



* Croke*» ReporU, tempore E. James I. 885. 
t Lftw V. Law, Oases iempcfre Talbot, 140. 
:( 1 H» BUckstone's Bqnyrts, 822. 
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pablic policy. The case wais assimilated by the court 

to commissions in the army ; and the p^ractice respecting 

the sale of them was adverted to, as resting on the 

consent of those who have the power of granting them. 

Lord Loughborongh, 0. J. : ** Every action on promises 

'* must rest on a fair and valuable consideration, which it, 

'* is for the plaintiff to make out. What is the considera- 

'• tion stated here? — that the plaintiff represents himself as 

'* unfit for future service, and entitled to a pension for the 

'' past This he did at the request of the defendant, on 

** the promise from himof a certain allowance. Now the 

** representation was either true or false. If true, there 

'' was no ground for any bargain with the defendant ; the 

" plaintiff did nothing for the defendant; all he did was 

'* for his own ease and advantage. If false, the public is 

" deceived, the pension misapplied, and the service injured. 

'* It is not stated that the plaintiff procured the appoint* 

** ment for the defendant (which would clearly have been 

^* brokage of office and bad), but that he nwde way for the 

''appointment. But from thence no valuable considera<* 

'' tion can arise. Had the transaction passed with the 

** knowledge of the Admiralty, judging of the case, and 

'^ applying at their discretion the allowance they are 

^' bound to make, possibly it might have stood fair with 

" the public. I say postiblt/ only ; to be sure the groui^d 

** of deceit on the public would be done away. But this 

** case rests on a private unauthenticated agreement between 

*' the officers themselves, which cannot admit of any con- 

^* sideration sufficient to maintain an action. This agree- 

'' ment resting on private contract and honour may^ 

'' perhaps, be fit to be executed by jthe parties, and can 

'* only be enforced by considerations which apply to their 

'' feelings, and ib not the subject of an action. The law 

^* encourages no man to be un&ithful to his promise ; but. 

'^ legal obligations are, from their nature, more circum- 

" scribed than moral duties.*' 

These principles were adopted by the Oourt of Chan- 
cery in another case, of which the leading facts were .as> 
foUows* : Edward Hartwell was appointed in 1776, by 
the then Postmasters-General, Lord Le Despeneier and, 
the Right Honourable "A, F. Thynne, to the command 
of the Dartmouth, a king^s packet, running between 



* Hartwell v Hartwell, 4 Vesey, Jun. RqforU, 811. 
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Holyhead and Dublin, in enccession to his fsdier, 
Joseph Hartwell, the former commander, and cm the 
recommendadon of friends, with whom Edward Hsrtwell 
had stipulated, that if they obtained for him the appoint- 
ment he would make a suitable allowance towards the 
support of his mother and sisters. He accordingly gave 
a bond, securing an annuity for that purpose. His 
appointment, however, was made by the Postmasters- 
General unconditionally, and without any reference to the 
arrangement above stated; Ihey being, in fact, totally 
uninformed respecting it. It happened that the annuity 
was in arrear at the death of Edward Hartwell ; and a suit 
in Chancery was instituted against his executors to recover 
Ihe amount. The Master of the Bolls, Sir Richard Pepper 
Arden, (afterwards Lord Alvanley,) heard the cause, and 
after adverting to Parsons v. Th<mip8on*, where the agree- 
ment was without the knowledge of the Navy Board, His 
Honour proceeded thus : " I have, therefore, no scruple in 
** saying, that if such a contract is made for a sum of money 
*^ in consideration of the appointment to such a command 
** as this, between individuals, and it is not completely 
'' with Ihe knowledge of the Postmaster-General, it is 
** void." His Honour also intimated his opinion, that the 
transaction could not stand, even if proved to be concluded 
with the approbation of the Postmaster-Generalf . 

Lord-Chancellor Thurlow, in the year 1781, proceeded 
OB the same principle, in a case where Lord Rochford, 
Groome of the Stole to King George III., had, by virtue 
of his own office in the King's household, recommended 
another person to a place in the household, in considera- 
tion of an annuity to be granted by the new placeman 
to a third person. Lord Thurlow held the contract to be 
illegal ; and restrained, by an injunction, an action which 
he had brought to recover some arrears of the annuity^:. 
• But the common law of the land, upon which the fore- 
going decisions rested, has been partially modified by the 
Stat 49 Geo. Ill, c. 126, s. 10, which authorizes the 
grant of an annuity to be reserved out of the fees or 
emoluments of an office to the former holder/ provided ike 
amownij and the circumttances and reoiont under tohdch 



* iSWa, 68. 
t Osborne v. Williams, 18 Vessey, Jun. Sq>orU, 876. 
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ie arrangemerU u permitted, he ^ated in the intirument: 
f^paifUing the wccegsor, by whom the aimuity is to be 
paid. It will be observed, however, that the language of 
the Act is confined to the former holder oi the office, and 
ioes not authorize a grant to his wife or children, or to a 
stranger. The silence, therefore^ of the statute with 
respect to all persons, except the former holder of the 
office, supports to some extent the conclusion, that every. 
}ther transaction of the nature under consideration is; 
legally void and unsustainable. And it will be further > 
noticed, that the bargains legalized by the statute are 8udi> 
only as are effected with the direct cognizance of the: 
board, or other party having the right of patronage or 
promotion, who is also to state the whole matter in the 
instrmnent or commission, under which the new officer, 
receives his appointment. 

In a modem case, where the bargain involved the 
purchase of the command of a ship in the maritime service 
of the East India Company, and the resignation of the 
present commander, under a secret stipulation for his con* 
tinning to enjoy a portion of the emoluments of the appoint* 
ment, the Lord (Mef Justice Abbott made the following 
observations bearing upon the subject under consideration : 
" Had the East India Oompany known that the effect 
" of appointing [Oaptain — — — ] would not be to give 
" him the emoluments of the- office, but to divide them 
"* between him and others, it is probable that the Oompany 
" might have exercised their right of patronage in a 
" different manner. Such a secret agreement would, there- 
" fore, be a fraud upon the Company*." 

Applying the foregoing rules and principles, therefore, 
to military commissions in the East India Company's 
sendee, where the purchase of sudi commissions is un* 
known to, and unauthorized by, the law, the Lord Chief 
Justice Abbott's judgment in the last cited case is a direct 
authority for the proposition, that all pecuniary dealings 
between officers in that service, for promotion or succession 
by means of the resignation of their superiors, are ofifenoes 
against the Statutes of King Edward VI. and King George 
UL, unless such bargains be in each individual instance 
accompanied by an official signification of the consent and 
approbation of the Company. For the Company are en- 
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titled to a free, impartial, and disinterested coarse of 
succession, and promotion among their officers; and 
practices of this nature, if suffered to exist in one corps, 
operate prejudicially to other corps in which such practices 
are not known. Under any circumstances, and however 
general the practice may be, the Company are by such 
secret proceedings deprived of the power of regulating 
the promotion of their officers, in the manner or according 
to the terms upon which they enter the service ; and this 
encroachment upon the Company's rights constitutes an 
offence against the Government of which the Company 
IB a part*. 



* 2 Bamewall and CressweirB ReporU, 661, 678. It is to be ob- 
served that the preyalling practice ot buying out the senior officers of 
regiments in the East India Company'B service is sometimes justified 
1^ the following extract from a letter of the Goort of Directors of the 
lust India Company to the Supreme Qovemment in India, (29th 
November, 1837.) ** We see no neoesaty for interfering with the 
" arrangements which the junior officers of a regiment may make in 
«• individnal cases, for adding to the comforts of a senior officer, on 
** his retirement from the service on the pension to which he may 
<* be entitled." 

" The regulation of 1798, requiring officers, upon retirement, to 
<* make oath that they have received no pecuniary consideration foe 
<« quitting the service, has not been enforced by us in any single case 
** of retirement in England, during the period of nearly forty years 
** which has since elapsed. It was established chiefly on &uuicial 
" grounds, to prevent (as observed Lord (Domwailia when recom- 
« mending other rules for the same object) an unreatonalle load of 
" petmons. This presumed necessity for the rule has, however, not 
" yet been felt ; on the contraiy, additional facilities have been 
" required, and have been given, for enabling officers to retire upon 
" full pay. We shall, therefore, continue to suspend the operation of 
** the rule ; and officers retiring from time to time vdll not be called 
" upon to make the declaration, unless the financial necesdty to 
'* wnich we have referred (and of which due notice shall be given), 
** shall at a future period be ftilly realised."— Jameson's Code, 776; 
Bombay, 1844. 

The foregoing extracts may appear at-first sight to furnish a l^al 
sanction to the pecuniary arrangements coneidered in the text, and 
there described as illegal. But it will be seen on an attentive pe- 
rusal of the Dispatch, that the Company merely do not think it 
needfcd for the government to interfere in such matter under present 
circumstances. The Company haye no power to UgaUge transsc- 
tions prohibited by Act of Parliament; and parties concerned in 
them are not protected fropi sujts or prosecutions at the instance 
of private, individuals, according to the precedents and dedsions 
dted in the text, althou^ the Company may not think proper to 
interfere. 
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As to those corps, therefore, in the Boyal army, in 
which promotion takes place only by succession, the 
result is, that where an officer for a pecmiiary consideration 
makes way, by his retirement, for the admission or pro^ 
motion of another, the transaction is illegal and void,* 
and it makes no difference whether the money paid is in 
the form of a gross sum or an annuity, or whether the 
payment is effected out of private funds, or secured by a 
charge upon the future emoluments receivable by the 
officer who gets the benefit of the vacancy. 

The like law must obviously apply, in equal degree and 
in every particular, to the East India Company's military 
service, where succession by seniority is the rule of 
promotion by express enactment of the legislature*. 

It has been already pointed out, that in equity (though 
not at law) the money paid upon such transactions, whether 
in the Royal army or in the East India Company's forces, 
can be recovered back by the officers who contributed it, 
or by their representatives f ; and that officers concerned 
in such transactions are liable to be cashiered t* 

Where an officer lodges money for the purchase of a 
step, but dies or retires from the service before the pur- 
chase is effected, the sum so lodged is repayable to him 
or his executors, with interest In the case of Leche v. 
Lord Kilmorey§, the plaintiff was James Leche, formerly a 
lieutenant in the 86th regiment, of which Lord Kilmorey, 
then General Needham, was colonel ; and William Leche, 
a relation, had paid 1,060L to Greenwood and Oox, to 
General Needham's account, to be at his disposal for the 
use of Lieutenant James Leche ; the money so lodged 
being intended to purchase rank for him whenever the 
opportunity might occur ; and it remained in the hands of 
Cox and Greenwood until William Leche's death. After 
that event Lieutenant Leche, being obliged by bad health 
to retire from the army, commenced a suit in Chancery 
against Lord Kilmorey and the representatives of Wil- 
liam Leche to recover the money from Oox and Greenwood* 
Lord Kilmorey contended that, under the circumstances 
of the case, the money was forfeited, and that neither the 
plainliff nor William Leche's representatives had any title 
to it But the Master of the Rolls, Lord Gifford, decided 



* Stat 24, Geo. III. c. 25, b. 42. f ^a, 62, 64. ' t 8t^a, 60. 
{ 1 Turner and BosBell^s MepfurU^ 207. 

L.O.A. 4 



74 SALE AND PURCHASE 

Ifaat no forfeiture liad occurred ; and, as between the. pliin- 
tiffe and the parties repreeenting William Leche, his lord- 
ship considerod, that the circumstance of William Leche 
leaving the money in the army agent's hands till hie death, 
created a strong presumption of his intention to make an 
absolute provision for the plaintiff. Judgment was there- 
fore given for Lieutenant Leche, to the full amount of the 
money lodged, with interest 

In dope V. Wilmot*, the case was this : Sir John Ck>pe 
by hu will directed his trustees to advance and pay out of 
(iertain specified property any sums of money they should 
think proper and convenient, not exceeding in the whole thR 
ivm of 3000?., for the advancement of the plaintiff in any 
civil or military employment. After Sir John's death, and 
while the plaintiff was a minor, the trustees laid out 1093/. 
in purchasing for him a commission in the army, with a 
horse and arms and accoutrements. But they declined to 
\ay out any more money in the same' way ; and when he 
came of age they refused to pay him the balance of the 
3000/., on the ground that he had no title to any further 
payment on that account. The plaintiff then instituted a 
suit in Ghanceryf against the trustees, to recover this 
balance ; and in 1771 judgment was given in his favor. 

It was long ago decided that the purchase of a military 
commission by a father for his younger son operates, 
according to the price paid, as a total or partial satisfaction 
of a legacy given to the son by the father's will. Sir John 
Hoskins by his will bequeathed to his younger son Henry 
Hoskins a legacy of 750/., and aft^noardi bought him a 
commission as comet of horse for 650/. He died without 
altering his will ; and the Lord Keeper Cowper decided 
that the money paid for the commission should go in 
diminution of the legacy, and be taken as part payment 
and satisfaction thereof. The same rule of equity will 
a fortiori be followed, where it is proved that sums ad- 
vanced by a testator during his life, for the purchase of 
military promotion for the benefit of a legatee named in his 
will, were not mere gifts from the testator, but loans of 
which he expected the repayment. In Oourtenay v, Wil- 
liamsf, advances thus made were directed by the Vice- 



• 1 Ck>Uyer'B SqforU, 896, note, 
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Chancellor Wigram to be deducted from a legacy left by 
the lender to the recipient ; and in Lord Kircudbright's 
case* it was decided that money advanced by a father in 
the purchase of a commission for hiB ddest son is an advance- 
ment, the amount of which the son must bring into hotch- 
pot, before he can claim any farther share in the distribution 
of the father's property under his intestacy. 



* 8 Vesey, Jun. iZgwjto, 61. 
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CHAPTER VL 
PAY—HALF PAY— PENSIONS. 

AN officer duly inyested with his commission becomes 
entitled to receive, during the pleasure of the Crown, 
the salary allowed by the regulations of the service to 
officers of the same rank or degree. This salary is com- 
monly designated pay, or full-pay, in contradistinction to 
half-pay, and is usually enjoyed during an officer's con- 
tinuance on active duty. 

Half -pay is a reduced allowance granted by the Grown, 
under the authority of Parliament, to commissioned 
officers, who, by leave of the superior authorities, retire 
temporarily from active duty. But this allowance, like 
full-pay, subsists only during the pleasure of the Crown, 
and may be stopped or suspended accordingly. By the 
receipt of half-pay, however, an officer continues subject 
to military authority so far as to be liable to resume fall- 
pay and active duty whensoever he may be thereto re- 
quired ; the grant of half-pay being in the eye of the law, 
not merely a recognition of the past military character of 
the recipient, but an express stipulation for future services; 
and this stipulation continues in force until an officer ob- 
tains leave to retire from the army. 

A half-pay officer, therefore, cannot refuse to go on full- 
pay and active service when required by the Commander- 
in-chiefl Half-pay is a retaining fee granted for the 
express purpose of securing the future services of persons 
skilled in military duties*; so that when the Commander- 
in-chief thinks proper to appoint an officer on the half-pay 



* Per Lord Langdale, M.R. 2 Beavan's Bqwtt, $49; Price v. 
Lovett, 15 Jurist, 786.— In the Queen's Warrant of Ist May, 1846, 
for reg^ting the grants of unattached pay, retired full pay, and 
half-pay, there is the following clause : " The half-pay of the army 
" is a remuneration for past military services, and also an ohligation 
" on the part of the officer to return to his military duties whenever 
" called upon : and any officer not oheying the call is tiahle to forfot 
" his half-pv'WZTiiiterf Service Journal, LL 624.> 
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iist to a regiment^ or other -military employment^ accom- 
panied by fnll-pay, he becomes subject at once to the 
provisions of the Mutiny Act ; and in the event of his 
refusal to enter upon his duties, he may be forthwith tried 
by court martial for disobedience of orders, and punished 
according to the Articles of War. 

The Crown is empowered by Act of Parliament* to 
allow to foreign military officers in its service, upon the 
reduction of their corps, or the expiration of their term of 
service, half-pay of the same amount as British officers of 
the like rank receive. 

Half*pay was fbrmerly permitted to be received by 
officers who had taken holy orders, notwithstanding the 
hnpoflsibility of their performing those hture services 
which half-pay is intended to secure to the State. But 
this practice is now changed; and officers becoming clergy- 
men are no longer entitled to draw their fcnrmer half-pay. 
Barristers, however, who have held commissions in the 
army, are not precluded from the enjoyment of half-^y, 
as there is nothing to prevent the renewal of their services 
when required ; and some of the most eminent members of 
the bar at the present time are, or have been, on the half- 
pay list, during their forensic career. Gommerdal pur- 
suits, also, are no disqualification for the retention of half- 

By the General Militia Act, 42 Geo. III., c. 90, no 
officer of the line entitled to haif-pay was to foifeit or quit 
the same by serving as lieutenai^, adjutant, ensign, regi- 
mental or battalion clerk, quarter-master, or surgeon in die 
militia; and he was entitled to draw such half-pay in 
addition to his militia allowances. 

In the event of any question arising as to the mere 
amount of an officer's pay or half-pay, the regulations of 
the War Office on that subject are presumed to be condu* 
sive, in all cases where the officer's right to such allow- 
aoees, when duly ascertained, is uncontested on the part of 
the Gk>vemment. 

Neither pay nor half-pay is rateable to the poorf . 

In point of law, the title or claim of an officer to the 
allowance of pay or half-pay hardly amounts to a rigJu, 
It certainly is of a very qualified nature or degree, as 



• 55 Geo. m. o. 126. 
t Bolkston 0. Hibbert, 8 Term Reports, 406. 
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compared with the ^rdinaiy rights of property possesBed 
by a private individtuJ, m reference to an annuity or 
other pmodicajily accruing income, For the issne of snch 
pay, or half-pay, depends entirely on the pleasure of the 
Grown; and it does not in anywise rest in, or become the 
property of, the officer for whom it is destined, nntil it has 
been received by his agents, or some other paymaster for 
his express nse. But when pay, or half-pay, is once issued 
to an officer's agents, olr to a paymaster, for his use, his title 
to the money is complete, and cannot be afterwards ques- 
tioned. " It is clear (says Lord Chief Justice Tindal) that 
** no action can be supported against any one to recover the 
" arrears of half-pay granted by the Crown, unless the 
'* money has been specifically appropriated by the Oovem- 
" ment, and placed in the hands of a paymaster or agent, 
-** to the account, or for the use of the particular officer*." 
This opinion agrees also with the law, as previously laid 
down hy Lord Kenyon in the case of Macdonald v, Steelef, 
where a half-pay officer brought an unsuccessfal action 
against the paymsters-general, for not giving their draft 
on the bank for a sum of money due to the plaintiff for his 
half-pay. It appeared that this officer's agents had lodged 
a caveat against the issue of his half-pay, on the ground of 
his being indebted to them to a large amount ; and that 
Sir George Younge, the Secretary -at-War, had, in cense- 
' quencej written a letter to the defendant, signifying the 
Kmg*8 pleamire that the half -pay in question should not 
be continued longer than Christmas 1789. Lord Kenyon, 
C. J., said he " was clearly of opinion that the pay-office 
" could not stop the pay for the debt due to the agent. If 
^' the public had a demand on the officer, that might be set 
" off agaiiist the present action. But (said his lordship) 
** His Majesty's pleasure supersedes all enquiry, as he has 
" the absolute direction and command of the army. It is 
** true Parliament has provided a sum of money; but that 
" is to be distributed as the King chooses. The money is 
^* under his control till such time as it is paid out. The 
" King cannot take it for his own use; but he may prevent 
" it from being paid to a person who is not entitled to 
•" receive it. The caveat of the agent was mere waste 
" paper till adopted by the King; when, he adopted it, it 
'^ became his own act ; and it is for the honour of the 



* 7 Scot&a- Reports, 74, 94. f Peake's Cases, 238. 
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^ Government to see that money due to an officer U applied 
" to the payment of his debts," 

The decision in the foregoing case applied specificidly to 

^^^^'Pfty* hut on the authorities already cited, the same 
principleB would have been equally applicable to full-pay 
withheld by the Grown*. 

In this respect the East India Company stands on the 
same footing as the Crown. In Trinity Term 1852, Lieut » 
General Sir Charles James Napier applied to the Court of 
QaeenJs Bench for a rule, calling upon the East India 
.Company to shew cause why a writ of mandamus should 
not be issued, commanding them to pay to that officer the 
sum of 20,198 rupees, equivalent to 2,019?. 17«. 6d 
Britiiih currency; liie amount in question beings as he 
alleged, an improper deduction from the pay due to him as 
Commander^iuHshief of the Queen's forces in India, and as 
Commander of the forces of the East India Company, in 
the months of October and November 16€0; and he sought 
to recover it as the arrears of such pay. The Court took 
time to consider the application, and on the 5th June, 1852, 
judgment was delivered as follows, Lord Campbell, C.J.: — 
" The first question, to be considered is, whether, if Sir 
*' Charles Napier's pay had been withheld from him tcithout 

' " any reason being assigned, there is any jurisdiction in 
** this Court to order, by -mandamus, the arrears which he 
** claims, to be paid to him by the East India Company. If 
*^ there be not, we cannot entertain the question whether 
" the East India Company were justified in making the 
** deduction. The applicant must make out that there is a 
" legal obligation on the East India Company to pay him 
*' the sum he demands, and that he has no remedy to 
'' recover it by action. The latter point becomes material 
" only when the former has been established; for the 

>'' existence of a legal right or obligation is the foundation 
*' of every writ of mandamus ; but it seems to us that the 

. *' attempt to shew that there was any obligation on the 
" East India Company, which the law will enforce, to pay 
'' any sum of money to Sir Charles Napier, as Commander 
" of the Qaeen!s forces, or as Commander of the native 



* By the ancient and writtien costom of Rome, a eoldier, if his pay 

were withheld, was allowed to distrain upon the goods of the officer 

.whoae.hiisineasitwa8t6giYe it him; and the articles thas seized 

were retained as a pledge for the payment. Arnold's Rome, I. 579* 
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*' troope, liAS entirely failed. A legal obligation, which & 
'' the proper substratum of a mandamus, can only arise 
" from the common Jaw, from statute, or from contract. Of 
'' course, the obligation here contended for cannot arise 
" from the common law ; and it is not rested on contract We 
" have, therefore, to see whether there be any enactments 
'' of the legislature, by which it can be supported. It was 
** not contended that an officer in the Queen's army at 
'< home should apply to us for a mandamus, on the ground 
'* that his pay is improperly withheld from him ; and the 
** application is entirely founded on certain statutes res- 
*' pecting the East India Company and the Government of 
" the dominions belonging to the Grown in India. We 
<' will examine these statutes in chronological order." (His 
Lordship then commented on the statutes which had been 
relied upon, viz. : — 33 Geo. III., c 62, sec. 127 ; 63 Qeo. 
III., c. 166, sec. 65; 4 Geo. IV., c 81, sees. 42 & 43 (In- 
dian Mutiny Act) ; 3 <fe 4 Wm. IV., c. 86, sec. TiT; 7 Wm. 

IV. & 1 Vict., c 47 ; and upon tiie following decisiom 
which had been cited, viz. : — Gibson v. East India Ooni- 
pany*; Rex v. Directors of East India Companyf; Rex 

V. Lords of the Treasury^; Reg, v. Lords of the Trea- 
sury§.) 

" Thus, (continued His Lordship) upon a fall exami- 
" nation of the statutes and decisions relied upon, it is 
*' quite manifest that the distinguished officer, who now 
** seeks redress by a writ of mandamus, has mistaken his 
*' course ; and, therefore, the rule to shew cause, for which 
** he has applied, cannot be granted||." 

The full-pay of officers is not subject to any deducdons 
for agency : that charge being provided for at the public 
expense in the annual army estimates voted by Parliament. 

The half*-pay and military allowances of officers were 
formerly subject to several oppressive deductions or stop- 



'*' d Bingham's New Cam, 262. 

t 4 Bamewall and Adolphus' Eqwrts, 680. 

54 Adolphus and Ellis* ReporU, 286. 
16 Queen's Bench Rqport^, 857. 
[I Ex parte Napier, 21 Law Journal (N. S.) Q. B. 882. 
This case originated in an inadvertent payment to Sir 0. N. of a 
^ sum greater than his just proportion of the Scinde prize-money. On 
the mistake being discovered, the E. I. Go. proceeded to reimburse 
themselves by a stoppage of Sir 0. N.'s pay, as mentioned in the 
text. They could not, it is conceived, have compelled him to re* 
fund the over-paid prize-money. See Po9t, 82, &o. 
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pages ; bnt these were all abolished by the statnte 55 Geo. 
III., c 181. Such half-pay and allowaiioes, however, 
when received through army argents, are sabject to the 
deduction of a small per centage of 2^ per cent., or six- 
pence in the pound, for agency, as a remuneration to the 
agents for drawing the amount iirom the Paymaster-General, 
and adjusting the accounts relating to it. But by the 
Btotute 2& S Wm. IV., c. 100, military officers and their 
representatives and widows are empowered to draw.bills of 
exchange upon the Paymaster-^General for their half-pay or 
pensions^ without the intervention of army agents, and 
thus to escape all charges for agency. 

Military pay, half-pay, and pensions and allowances are 
sabject to the income-tax, under the statutes relating to 
that impost; and the amount is stopped by the Gk>vem- 
ment out of the funds in the hands of the Paymaster- 
GkneraL 

As commissioned officers are entitled to various fluctu- 
ating rates of pay, according to their rank and the special 
circumstances of tiie service in which they are employed, 
errors occasionally occur on the part of agents, with re- 
spect to the proper amount of such allowances. It is, 
therefore, necessary to point out, that if an officer, by the 
oversight of the agent, draws his pay or allowances accord- 
ing to an improper or unauthorized scale, the error ought 
to be corrected by the agents without any delay ; for if, 
through any remissness on their part, an officer is allowed 
to continue, unchecked, in the receipt of an income larger 
than that which he ought to draw out of their hands, they 
cannot recover it back. Many inconveniences would arise 
from such indulgence to the agents. It would obviously 
tend to promote inaccuracy in accounts ; and it would vio- 
late the established rule of law, that a person who pays 
money on request, with a full knowledge (whether real or 
imputed) of the facts upon which the demand is founded, 
is concluded by his own act. He has the option of dis- 
puting or submitting to the demand. But, by submitting, 
he in effect gtve$ the money to the person to whom he 
pays it, makes it his, and closes the transaction. He who 
receives it has a right to consider it as his own ; he spends 
it in the confidence that it is his ; and it would be mis- 
chievous and unjust if the party who pays the money under 
such circumstances were to be at liberty to rip up the 
transaction. 

b5 
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The foUowing case ib an iUngtratioB of these remarks : 
Brevet-major George Skyring* ^was a captam of the Boyal 
Reghnant of ArtiUery, in the pay of which corps an 
increase was made in 1806 by a general regnlaticm, which 
deckred that the difference between the former and in- 
creased rates was not to be received by an officer bedding 
more than one military commission or appointment. From 
the 1st of January, 1817, and from thence to the 5th of 
November, 1820, when he obtamed the regimental rank 
of major, he was at Gibraltar, and held the appomtment of 
brigade-major of the garrison. There was a ronmng 
account between him and Messrs. Greenwood and Ooz, 
the agents, from the 1st January, 1817, to the 31st 
December, 1820, in which they erroneoufily gave credit to 
him for the increased rate of pay during the whole of 
• that period; and a statement of that account was delivered 
to him early in 1821, when there appeared due to him 
thereon a l>alance of 116Z., <fec. In this account, the' in- 
creased rate of pay had been erroneously credited and 
allowed to Major Skyring for the time tluit he was bri- 
gade-major of Gibndtar. It appeared that in December 
1816, the agents had been expressly apprised, by a letter 
from the Board of Ordnance, that the increased rate of 
pay in question did not apply to Major Skyring and 
officers similarly situated ; but the agents did not commu- 
nicate this information to Major Skyring until May 1821. 
They continued to receive his pay until his death, when 
his executors required payment of the balance then due to 
him. The agents claimed to deduct the amount of the 
over-payments made between 1st January, 1817, and Slst 
December, 1820 ; but the executors resisted this demand, 
.imd brought an action for the entire balance, which they 
recovered by the verdict of a jury, under the direction of 
the learned judge who tried the cause. The matter was 
afterwards argued before the Oourt of Queen's Bench, on 
«n application for a new trial, which was refused. Lord 
Chief Justice Abbott : " I think it was the duty of 
'' [Greenwod and Oox] to communicate to the deceased the 



♦ Skyring v. Greenwood, 4 Bamewall and Cresswell's HevorU. 
281. 
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•^ iiifon&ation which ihey had reoetved from the Board of 
" Ordnance; but they forebore to doso, and they sofiPered 
" him to suppose during all the intervening time that he 
'* was entitled to the increased allowances. It is of gre<it 
** importance to any man, and certainly not less to military 
^* men than others, that they should not be led to suppose 
*' that their annual income is greater than it really is. 
^' Every prudent man accommodates his mode of living to 
'' what he supposes to be his income ; it therefore works a 
** great prejudice to any man if, after having had credit 
'* given him in account for certain sums, and having been 
'* allowed to draw on his agent, on the faith that those 
'' simis belonged to him, he may be called upon to pay 
" them back. Here the defendants have not merely made 
'' an error in account, but they have been guilty of a 
^' breach of duty, by not communicating to Major Skyring 
** the instruction they received from the Board of Ord* 
'* nance in 1816 : and I think, therefore, that justice 
" requires that they shall not be permitted eitiier to recover 
" back or retain, by way of set off, the money which they 
". had once allowed him in account" 

The following observations on this subject were made by 
Mr« Justioe Gibbs, in a case involving similar principles : 
'* Where a man demands money as a matter of right, and 
** the other, with a full knowledj^^e of the facts upon 
'' which the demand is founded, has paid a sum, he never 
*' can recover back the sum he has so voluntarily paid. 
^' It may be, that upon a further view he may form a dif- 
" ferent opinion of the law; and it may be that his subse- 
" quent opinion may be the correct one. If I were to hold 
'* othetwise, I think many inconveniences may arise. There 
" are many doubtful questions of law. When they arise, 
*' the defendant has an option, either to litigate the ques- 
" tion^ or to submit to the demand and pay the money. 
." I tldnk that by submitting to the demand, he that pays 
'' the money ffivei it to the person to whom he pays it, and 
** makes it his, and closes the transaction between them. 
" He K^o receives it has a right to consider it as his own 
** without dispute: he spends it in confidence that it is his : 
" and it would be most mischievous and unjust, if he who 
^' ha^^lcquiesced in the right by such voluntary payment, 
'' should be at liberty, at any time within the statute of 
'' limitations, to rip up the matter and recover back the 
" moneys He who received -it is not in the same condition; 
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^< he has Bpent it in the confidence that it wbb liia» «nd per** 
" haps has no means of repayment*." 

Each r^ment in the army has its own agent sdected 
by the colonel for tlu9 time being, to receive the pay, 
prize-money and other allowaaoes of himself and all the 
officers and men of the corps ; and the colonel is person- 
ally responsible to the Government for the solvency of 
the agent, and for all the consequences of the appoint* 
ment. 

By the General Militia Act, 42 Geo. III., a 90, when 
any regiment, battalion, or corps of militia is drawn out 
into actual service, the colonel or other commandant is to 
appoint an agent to such regiment, battalion, or corps, and 
to take security from him, in the same manner as. the 
colonel of 'a regiment in liie regular forces; and such 
colonel, or commandant, of militia, is made liable Sot all 
deficiencies of the agent, on account of the pay, clothing; 
or public stock of the regiment, battalion, or corps. 

A regimental agent, on receiving his appointment, 
which is in the form of a power of attorney from the 
colonelf , becomes a public officer, amenable to the public, 
and bound to pass his accounts periodically at the office 
of the Paymaster-General, according to the Act of Par- 
liament (45 Geo. III., c 58, s. 21). He is also account- 
able to each individual person in tiie regiment for his dis- 
tributive share of the money received by the agent for their 
use, so that any of those individuals may separately, in 
case of need, maintain proceedings at law or in equity 
against the agent for the amount of their pay or allow- 
ances in his hands. 

The responsibility of colonels of regiments for the 
agents whom they appoint, is obviously a great burden ; 
and it appears that endeavours were once made to sub- 
stitute a different arrangement. On the 10th of Juiv, 
1760, a general order was issued by King Geo. III., 
which is still in force, and whereby, after reciting that, 
a board of g^neral officers had reported to His Majesty 
that they had not been able to discover any better method 
of obviating the inconveniences which might arise upon 
the death of agents to regiments, than by the colonel's 
taking a sufficient security, by the deposit of moijey, or 

* Brlsbaae v. Dacree, 5 TanntoD's BiporU, 148, 152. 
t See the fonn in 4 BaniewaU and CraKweirs Ifqiortt, 179. 
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1^ the agent vesting a sum of money in the public funds, 
in the names of trustees, to be applicable on the demand 
of the colonel, to make good any deficiency arising from 
the fiftilure or death of the agent, it is declared that His 
Majesty, agreeably to the opinion of the board, must look 
upon the colonel as the only person accountable, not only 
for the pay of his regiment, the regimental fnnds, and 
other money with which the agent is usually entrusted, 
but also for every obstruction and inconvenience which 
might urise to His Majesty's service from the death or 
failure of the said agent. 

As between tbe colonel himself and the agent, the mere 
ordinary relation of banker and customer subsists *• To 
protect the colonel, however, from the great responsibility 
which attaches to him for the solvency of the agent, and 
for the consequences of the appointment, it is customary 
for the colonel to require from the agent the bonds of him- 
self and one or more sureties, as a security for the right 
execution of the duties of the office. It will be seen, 
nevertheless, by the following case, that securities of this 
description carry with them an imperfection ; and that no 
arrangement can be so effectual as a deposit of stock or 
money, according to the suggestion of the General Order 
of Xing Geo. UI. in 1760, to which reference has been 
made above. 

The casef in question was that of Sir William Fawcett, 
Colonel of the 15th Regiment of Foot, and subsequently 
also of the 3rd Dragoon Guards, and Governor of the 
Forts of Tilbury and Gravesend. He appointed Rose 
and Ogilvie his agents, and took from them a bond }n 
the usual form for 10,000^., to secure the pa3anent of all 
sums for which they might be accountable in that cha- 
racter. Mr. Duncan Davidson likewise signed the same 
bond as surety for Ross and Ogilvie. Sir William 
Fawcett died in 1804; and early in 1805 Ross and 
Ogilvie became bankrupts. The accounts of Ross and 
Ogilvie with the Government long remained unsettled; 
and the executors of Sir W. Fawcett being about to 
distribute his property among the parties who had esta- 
blished their right to it in the Court of Chancery, gave 
notice of their intention to the Government A letter 



* Knowlee «. Maitland, 4 Bamewall and Gi-ewweira Sq>orU, 173. 
t Antrobos v. Davidson, 3 Merivale's R^orU, 669. 
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from the War Office was thereupon sent to the eitelmtoTs, 
enclosing a statement of accomits, shewing a balance of 
6000/. and upwards as due from the representatives of 
Sir William Fawcett, under his responsibility for the 
agents, on account of the 15th Eegiment of Foot and the 
3rd Eegiment of Dragoon Guards. Davidson, the surety 
for Boss and Ogilvie, was then dead ; but the executors of 
Sir William Fawcett commenced proceedings in Chancery 
against Davidson's executor, to compel him to set apart a 
sufficient sum out of Davidson's property to meet the 
claims which might be made in respect of suretyship, and 
thus to relieve Sir William Fawcett's estate from its 
liability to the Govenrment. But the court refused to 
grant such relief^ and dismissed the suit. The learned 
Judge, Sir William Grant, Master of the Rolls, held that 
whatsoever loss there might be would ultimately fall upon 
Davidson, as the surety ; but that until Boss and Ogilvie's 
affairs were wound up, i&ere was no proof of any sueh 
loss, the letter from the War Office being quite insuffieient 
for that purpose; and that in the mean time Sir W. 
Fawcett's representatives had no claim against Davidson's 
property. Any distribution, therefore, of Sir William 
Fawcett's property would be made by his executors at 
their peril, unless the claims of the War Office were first 
discharged. 

Regimental pay, remaining unclaimed by the officers 
to whose credit it has been passed in the agent's books, 
does not become the property of the agent, but may after 
any lapse of time be claimed as public money by the 
Government •. 

Commissioned officers become entitled, under certain 
^circumstances, to pensions, some of which are payable 
only to those who have retired from the service, while 
others are tenable by those engaged in active duty. The 
grant of such pensions is regulated entirely by the Go- 
vernment, and Parliament votes the supplies for the 
purpose. These pensions, however, are mere voluntary 
bounties from the Crown. They are not given by deed, 
or by letters patent, but merely by a royal warrant, 
which may be countermanded at the pleasure of the 



• Brammell v. Macpherson, 6 Btusell's EtporUy 268 ; Captain 
Pollard'8 CiM«, ibid. 
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carioofl legal footing as half-pay *. 

The East India Company m like manner grants pen- 
sions during pleasure to its own officers, for length of 
service and other meritorions considerations. 

Oommissioned officers in the East India Company's 
military service may also become entitled to pensions 
issuing out of Lord Olive's Fund, which appears to have 
originated in his lordship's charitable appropriation of a 
legacy bequeathed to him by Meer Mahommed Jaffier 
Khan, the Nabob of the Oamatic. By a deed dated in 
1770, the legacy in question was made over by his lordiship 
to the Court of Directors, in trust to apply the interest for 
the support of European officers and soldiers who should 
become invalids or superannuated in the Company's 
service, and of their widows, and also the widows of 
such officers and soldiers as should die in the Company's 
service. 

By the Stat 9 Geo. IV., c. 50, the unclaimed shares 
of prize-money belonging to the East India Company's 
officers and soldiers are directed to be applied in augmen- 
tation of Lord Clive's Fund, subject, however, to the right 
of such persons to reclaim the amount within six years from 
the time when their title to the money accrued. 

A claim was made upon this fund in 1796 by the 
widow of Colonel Mc Kenny, who had entered the East 
India Company's service in 1760. In 1789 he had retired, 
and was, from his Wounds and disease, considered ^a 
proper object of Lord Clive's bounty. He accordingly 
obtained an annual pension of 22SI, out of the fund, and 
enjoyed this allowance till his death. He married in 1790 
tifter his retirement, and died in the following year, 
whereupon his widow claimed a pension out of the fund ; 
and, on her claim being rejected, she sued the East India 
Company in the Court of Chancery. The Lord Chan- 
cdlor Loughborough, however, dismissed the suit, on the 
ground that it would be a gross breach of trust, and 
highly prejudicial to the objects of the charity, if the 



* In the debates in Parliament, on the Slst of May, 1849, relative 
to the daim of Colonel Uniacke'fi widow to a pension, it was stated 
by the Secretary-At-War to be the standing rule of the War Office, 
that officers manving after nzty years of age could not secure 
militaiy pensions for their widow*. 
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•Company were to allow sueh a pension to a widow who 
had been married after her hnshand's retirement from the 
-eervice •. 
. With reference to the payment of arrears of pay, pen- 
sion, or other allowances of a deceased officer, it may be 
useful to notice here the case of Allen v, Dundasf, where 
the Treasurer of the Navy paid the arrears of the wages 
of a deceased seaman to a person professing to be his 
executor under a will which afterwards turned out to be 
forged. In an action afterwards brought by the true per- 
soxud representative of the deceased against the Treasurer 
of the Navy, that officer was held not liable for the money 
erroneously paid by him to the simulated executor; for 
as the forged will had been judicially received as genuine 
by the Ecclesiastical Court, no person could be liable to 
pay a sum of money a second time which he has once paid 
in obedience to a court having authority over the subject 
matter. The same principle would apply equally to 
military pay. 

Ordinarily a person who is entitled to an annuity, 
or other periodical payment of money, is enabled by law 
to assign or anticipate the growing pa3anents by sale, 
mortgage, charge, or any 'other' form of anticipation, 
according to the fullest rights of property. But with 
respect to public offices, a different rule of law prevails ; 
and the stipends, salaries, or profits annexed to such 
places cannot be legally assigned or disposed of to 
strangers; for as the office itself cannot be made the 
subject t>f pecuniary dealings, it is almost a necessary con- 
sequence that the holder should not be allowed to deprive 
himself of that subsistence, which the public provide for 
hini to secure his upright and decorous conduct in office %, 
And although military commissions are allowed to be 
sold under strict specific regulations, this license in nowise 
extends to the salary or pay of the officers on whom such 
commissions have been conferred. In point of law a 
military commission and its emoluments are inseparable. 

The Lord Chief Baron Alexander alludes to this rule 
as a state policy, established to ** protect the servants of 
" the public from their own improvidence ; and to secure 



* Mc Kenny v. East India Company, 8 Vesey, Jan. Reporti^ 203. 
' t 3 Term Reportty 12. 

I Lumley On Armuitie9f 289. 
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'' to them, in defiance of their own acts, the possesaton of 
" those resources which are derived from the public, and 
" intended to enable them to perfbrm their public func-* 
** tions. The pay of naval and military officers and the 
** incapacity to assign it, either at law or equity, after 
*^ Bome hesitation at last established, affords the most 
** distinct and intelligible instance of the application of 
"this rule V 

A commissioned officer, therefore, cannot borrow or 
take up money on the security of his pay or half-pay ; 
nor transfer to strangers any beneficial interest in diose 
emoluments. 

With respect to full-pay, this was settled so long ago 
as the year 1791, in the case of Barwick v. Readet> 
where Lieutenant Beade of the Marines having assigned 
his full-pay to^Mr. Barwick, as a security for an annuity 
of 201, the Court of Oommon Pleas made an order that 
the deed of assignment should be delivered up; and the 
learned judges delivered a very clear opinion that such a 
transaction relative to the full-pay of a military officer 
was illegal, it being contrary to the policy of the law 
that a stipend given to one man for future services 
should be transferred to another who could not perfonn 
thenL Lord Loughborough, the Ohief Justice, also said 
he recollected a similar decision in the Court of Chancery, 
in a case in which Mr. Boss, then a well-known army 
agent, was concerned. 

With respect, however, to half-pay, the law upon this 
subject was for a long time unsettled : and in the case of 
Stuart V. Tucker J, where in 1768 Lieutenant Stuart of 
the Marines assigned his half-pay to one Pimlott, as an 
additional security for an annuity for which Lieutenant 
Stuart had already given him a bond, the Court of 
Conmion Pleas decided that the transaction was valid. 
But in the case of Fkrty v. Odium §, in the year 1790, 
the Court of King's Bench came to a different deter* 
mination upon this question; and this dicision has been 
ever since considered a final settlement of the law upon 
this subject 



♦ Alston V. Gwinnal, 3 Younge and Jervis' Exchequer BqforUy 136. 
t Barwick v, Beade, 1 Henry Blackstone's Meportti 627. 
t 2 Sir W. Blackstone's Rqwrtt, 1137. 
I 3 Term EqwrU, 681. 
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Lietiteiuiiit Odltun, an officer on. liaH-pay of a rjednced 
regiment of foot, had taken the benefit of the Insolvent 
"Debtor's Act ; and a question having arisen, whether he 
could be discharged out of custody without assigning his 
half-pay for the benefit of his creditors, the point was 
argued at length on behalf of the creditors. Lord 
Kenyon, Ohief Justice : '^ I am clearly of opinion that 
" this half-pay could not be legally assigned by the de- 
"fendant, and, consequently, that the creditors are not 
" entitled to an assignment of it for their benefit. Emo- 
'*luments of this sort are granted for the dignity of the 
" State, and for the decent support of those persons 
' ** who are engaged in the service of it. It would there- 
•" fore be highly impolitic to permit them to be assigned; 
" for persons who are liable to be called out in the service 
** of their country ought not to be taken froih a state of 
" poverty. Besides, an officer has no certain interest in 
" his half-pay ; for the Eangmay at any time strike him 
'* off the list. Indeed, assignments of half-pay have been 
" frequently made in fiict, but they cannot be supported 
" in law. It might as well be contended that the salaries 
" of the judges, which are granted to support the dignity 
" of the State and the administration of justice, may be 
"assigned." Lieutenant Odium was thereupon ordered 
to be discharged accordingly,* and the reporter adds, 
that in the case of Oaptain Kennedy, a bankrupt, the 
same point was determined by the Lord Ohancellor 
Thurlow about a year and a half before. 

The same question was again brought before the Court 
of King's Bench, and with the same result, in an action 
by Lieutenant Lidderdale, against the Duke of Montrose, 
and the Earl of Mulgrave, the then joint Paymasters- 
Gtenerid of the Army*. Their lordships had received 
formal notice of an assignment, executed by Lieutenant 
* Lidderdale, of his half-pay as a reduced lieutenant in 
'" Major-Oommandant Blford's then late corps of in- 
fantry ;" and, in compliance with the terms of this notice, 
which they treated as valid, they refused to allow Lieu- 
tenant Lidderdale to draw his half-pay. Lieutenant 
Lidderdale being thus left to his legal remedy, brought 
the action in question for its recovery, and obtained a 
verdict in his favour. 



* Lidderdale v, Doke of Montrose, 4 Term R^portt, 248. 
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Tliese dedfiioQs, however, hmving been delivered by 
conrta of lam, the sabject was brought before a court 
of equity by Stone, the creditor for whose benefit Lien- 
tenant Lidderdale had assigned his half-pay. It was 
argned strongly on behalf of Stone, that he had given 
a valuable consideration for the assignment, upon the 
supposition that it was a good security; and that to 
permit an officer to revoke such an instrument, in con- 
tradiction of an express agreement, was such a fraud 
as a court of equity should never allow to succeed. 
Against these remarks it was argued by Sir Samuel 
Bomily, that half-pay is granted for the purpose of 
keeping experienced officers in such a situation as not to 
be compelled to turn themselves to other pursuits, nor be 
by any circumstances reduced to extreme poverty ; and 
that the 'allowance of assignments of half-pay defeated 
that purpose. Lord Chief Baron Macdonald: "Half- 
" pay is intended by the State to provide decent main- 
'' tenanoe for experienced officers^ both as a reward for 
'' their past services and to enable them to preserve such 
''a situation that they may al^eays be ready to return into 
'' actual service. It materially differs, therefore, from 
^the general case of expectancies which certainly may, 
** in equity, be assigned. By such assignment no public 
" interest is thwarted. Thus a pension is equally uncertain 
" as half-pay ; but as no future benefit is meant to arise to 
^* the State from granting it, a material distinction arises 
'^ between them. In deciding upon the nature of a 
^public grant, the great object of public policy in 
*' making that grant iir to be attended to. The half-pay 
.^* cannot be transferred*." ^ The principle of the law is, 
that a British officer on half-pay continues under all the 
responsibility of a soldier ; he is liable at any time to be 
calied into active service, and, therefore, public policy 
requires that he be in a state of continued readiness and 
present capacity for service. This principle, however, 
would be wholly defeated, if an officer were allowed to 
divest himself of his half-pay at pleasure. 

A legal writer of eminence has made the following ob- 
servation on the efiect and operation of the rule under con- 
sideration : " It may be a hardship or an evil to a poor 
<< officer, that he cannot borrow money for himself or his 

'* Stone V. Lidderdale, 2 Anstrather'B Reportt, 533 
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** fiBonQj and give a security upon his fdtare pay; yet it 
* would be a mncb greater evil to the public aervice, if of- 
-** ficen, when they were called out, were destitute of the 
** means of serving their country from the want of proper 
" habiliments or accoutrements*." With respect to the 
pension allowed by the East India Company to a retired 
officer, it is no part of their original (Contract or arrange- 
ment with an officer on his entering their service. When 
he retires, he makes his request for permission so to do; 
the Oomjpany take it into consideration in the common 
course of things; the resolution to allow his retirement 
passes; and the pension follows. 

These pensions also have never been granted *by deed, 
or in iiny manner to shew that the Company meant to 
become absolutely or irrevocably liable to t^e payment 
The consequence is, that an officer in the enjoyment of a 
military pension, whether under the grant of the Crown 
or the ^ftst India Company, is in no condition to make 
an effectual assignment of its frnits to a creditor or pur- 
chaser, as such parties have no means of compelling the 
Crown or the East India Company to give effect to 
the transfer. And in a late case, where a creditor of a 
Company's officer had obtained a judge's order for 
charging such a pension with ihe payment of a debt, the 
Court of Queen's Bench set aside the order, on the 
ground that the officer had no tight of property whatever 
in the pension which was the voluntary bounty of the 
East India Companyf . 

The foregoing mles and prindples with respect to pay, 
half-pay, and pensions, have been fully recognized, and 
even extended by the legislature. By Stat. 11 Qeo. IV., 
c 20, s. 47, persons entitled to any marine half-pay, 
or to any allowance from the compassionate fund, to 
officers' widows' pensions, or the wages or half-pay of 
seamen or marines, are , expressly restrained from as- 
signing the same. In like manner, by the Stat. 7 
Oep. IV., c 16, s. 26, Chelsea pensioners, and by the 
10 Geo. IV., c 26, s. 3, Greenwich out-pensioners are 
restrained from assigning their pensions. This, however, 
applies to contracts and transactions between such parties 



• Profeawr Chrisdan's Note to BlackBtone's OmmgtOarkt, Vol. 
L 417. 

t Morriitf. MMieBiy,7 Queen*i Bench Beoortt, ^74. 
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and other individuals, and not to. cases of bankruptcy or 
insolvency, in which, by force or operation of law, the 
general body of a man's creditors have a claim or demand 
upon his property and beneficial rights. As to such caaes^ 
an idea appears formerly to have existed, that the creditors 
of a bankrapt or insolvent commissioned officer had a 
right to seize his pay ; and Lord Chancellor Hardwicke 
is re]>orted to have said, that "if an officer in the army 
'* should become a bankrupt, he should have no doubt but 
*' he had a power to lay his hands upon his pay for the 
** benefit of his creditors*." But this point has long been 
settled to the contrary, and an express clause is now inserted 
in the General Insolvent Debtor's Act, 7 Gteo. IV., c. 57, 
by which the pay, half-pay, and pensions of officers in 
the service of the Crown, or of the East India Company, 
are exempted from the general assignment of a debtor^s 
property for the benefit of creditors; and provision is 
made for arrangement with the Secretary-at-War or the 
Lords of the Admiralty, for the appropriation of a 
• certain amount of the pay, half-pay, or pension of an 
officer to the liquidation of his debts. 

And although, by the express Standing Regulations of 
the East India Company, an officer who has served 
twenty-five years in their military force is entitled to 
retire on the full pay of his rank by way of pension, yet 
in the case of a lieutenant->colonel of the Madras army, 
who had retired upon this allowance, and afterwards 
entered into commercial pursuits which led to his bank- 
ruptcy, the Court of Common Pleas held that his retired 
allowance was not available for the benefit of his general 
creditors, and that the East India Company could not, 
by the powers of a court of justice, be compelled to pay it 
to their usef. " The grant in question, said the Lord Chief 
^' Justice Tindal, appears to range itself under that class of 
" obligations, which is described by jurists as imperfect 
'* obligations— obligations which want the vincidum jwri$, 
** although binding in moral equity and conscience; to 
'* be a grant which the East India Company, as go- 
** vemors, are bound in faro coMcientuB to make good, 
" but of which the peiformance is to be sought for 
" by ajpetition, memorictl, or remonstrance, not by action 

« 1 Atkyns' BqporU, 214, 
f Gibson v. East India Cowpany, 7 Scott's StporU, 74, 
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^^ in a court of law. Many grocmdfl of inexpedi^cy in 
*^ allowing a claim of the present description to be re^ 
" coverable in a court of law, readily suggest themselves. 
^f If the retired pension, which is given for former services, 
'' can be recovered by action, why should not the pay 
'^ and allowances for actual service be equally so during 
*' their continuance ? Alid yet how frequently is it not 
'* only expedient, but absolutely necessary, that military 
'^ pay should be suspended, and kept in arrear beyond 
'' the day when it becomes due, and until the service, in 
** respect of which it is earned, has been entirely com- 
" pleted ; not to mention the expense and inconvenience 
't which must lirise, if a suit might be instituted by each 
'^ individual officer, and the prejudice which such litiga- 
" tion would necessarily occasion to the military service*." 

But though the payment of a military pension cannot 
be enforced against the Government or the East India 
Company, there is nothing illegal in the mere act of 
aasigning such a pension in the Royal Army ; nor as it 
seems, in the Bengal and Madras armies. By an Act, 
however, of the Legislative Gouncil of India, (No. 81 of 
1846,) entituled ** An Act for exempting the pensions 
'' of soldiers and officers from attachment by process of 
**. the Courts of the East India Company," that object js 
effected; and the same Act makes null and void ail 
assignments, bargains, sales, contracts, agreements, or 
securities whatsoever, thereafter to be made by any pen- 
sioner for any money to become due on account of the 
pension. It is remarkable that this Act is confined to 
Bombay, as the policy of it would appear equally appli- 
cable to the other presidenciesf. 

All right or claim to a pension is forfeited by those 
persons who are discharged with disgrace, or by sentence 
of a court martial. 

If an officer is arrested and committed to prison on a 
criminal charge, his pay is immediately suspended ; and 
if he be convicted, he forfeits all right to pay from the 
time of his arrest ; but if he be acquitted, he is entitled on 
his return to lus corps to receive all the arrears of his pay 
This is also the case in the East India Company's servioeJL' 

* See the judgment of Ohief Justice Tmdal in Gibson v. East India 
Company, 7 Scott's BxpvrU, 74, 94. 
t Cakmn Review . June 1848, 896. t S<»t. 4 Geo. IV. c. 81, a. 18. 



. The saiae principle, which forbidfi all dealing with thJb 
pay or the half-pay of an officer, extenda ^o to the^ 
commifision by virtae of which he beoomee entitled to 
such allowances. A military cominiBsion may be sold 
under the regulations of the army, for the purpose of 
conferring the rank upon another officer; but under no 
circumstances can an officer part ^with his commission, 
either in the way of mortgage or pledge. This subject 
was judicially expounded in the Court of Chancery in' 
the case of Collyer v. Fallon*, in 1823. It appeared 

that in March 1807, Lieutenant of the 11th 

Dragoons, having received various advances of money 
from one Bazett, signed a memorandum, acknowledging 
the advances, and concluding with the following words: 
" And it is hereby understood that my commission, as a 
'^Lieutenant in the 11th Dragoons, is deposited with 
" Mr. Bazett, as a security for these sums." Afterwards, 

Lieut. being desirous of purchasing a captaincy iri 

hiB own re^ment, requested Bazett to advance the re- 
qnisite sum, which he agreed to do, provided Lieutenant 
-: — would secure the re-paymcnt of it, with all previous 
advances by his bond and 2^ the d^o$%t of d^e com" 
misgion which he then held or might thereafter hold in 
the regiment. This arrangement took effect, and, on the 
purchase of the captaincy, the commission was deposited 

^th Bazett. In 1812 Captain entered into a 

composition with his creditors, and agreed that the com- 
miasion should be sold by Bazett, who was authorized 
&%t to satisfy his own demand out of the proceeds, and 
then to divide the surplus among the creditors. No sale 

however took place ; but in January 1815 Captain 

obtabed leave from the Commander-in-Chief to retire 
from the service and sell his commission. Messrs^ 
C^Uyer, the army agents, effected the sale to Lieutenant 
Bmney for 1785iL, and received the proceeds. Imme- 

&tely after the sale. Captain signed and delivered 

to Messrs. Collyer a written memorandum, directing 
them to apply the purchase-money of his troop in paying 
certain specified debts, which they were on the point of 
doings when Bazett interposed a claim to the money 
^der the foregoing arrangements between himself and 
Captain ■ — . -Under these circumstances, Messrs. 

* 1 Turner and BuflBell's ReparU, 459. 
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Golljer instituted ptoceedingB in Ofaancery for tlie deter* 
mination of the conflicting claims; and the Court was 
clearly of opinion, that the deposit of the commisBiony 
and the stipulationB respecting it in the previous trans- 
actions with Bazett and the other creditors of Captain 
■ ' , gave them no right whatever to demand the money 
from Mesbrs. OoUyer. The Master of the Eolls, Sffr 
Thomas Plumer: ''The question is not whether it is 
'^ legal for an officer to sell his commission, but what is 
** the effect of his making a deposit of the parchment 
'* or instrument which appoints him to hold, and is the 
**^<evidence of his being invested with, a certain military 
"rank? Can such a deposit be lawfully made by an 
^ officer who continues in the service? If it can be so 
** made, what are the rights which it gives to the depo- 
** sitary ? A military commission is in its very nature 
*' personal, being the authority under which tiie indi- 
" vidual named in it is to act; it cannot be separated 
** from him, and is of no use to any one else. If he 
** should be taken prisoner ; if any doubt should arise 
*• with respect to seniority or comparative rank ; should 
^* there on any occasion be a question as to his title to 
" enjoy all ihe rights and privileges attached to the 
" service, the commission is the document on which ihe 
^ officer must rely, and which he must, therefore, take 
♦* care to keep always within his own power. If he were 
** at any time called upon to produce ^e authority under 
" which he claimed to act, would it be an answer to say, 
** that he had placed it in pledge or mortgage ? The 
" commission is not property : he could not sell it : more 
** than the parchment, at least, he coold not sell; and for 
'* the purpose of effecting a sale of the office, the pos- 
'' session of the parchment is not necessary. Apart from 
*' the officer named in it, the commission is nothing ; in 
** the hands of a stranger it is mere waste paper, con- 
" ferring neither authorities nor rights. The depositary 
" could not go to the War Office and claim either whole 
** or half-pay, for military pay is not assignable ; neither 
" could he give any body else a right to receive pay. 
'' The most alarming consequences might follow, if it 
^ were to be held that an officer might pledge or mort- 
<' gage his commission ; and it is of importance that it 
'< should be generally understood, that this Court will 
<' not entertain the doctrine that an officer, while he 
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** remains in the service,, can lawfully part with Ms 
** commission by way of pledge or mortgage, or that he 
" can, by so doing, give the depositary any rights with 
"respect to it." 

In consequence of the importance of the foregoing 
case the Court allowed it to be reheard; and Lord 
Gifford, who had then succeeded Sir Thomas Plomer, 
gave judgment in &ese terms upon the point now 
under consideration: ''It has been settled in various 
" cases, on the ground of public policy, that the pay of 
" an officer in the army cannot be assigned by him to 
''any other person. It is equally clear that he has no 
"right to alienate his commisdou; though if he wishes 
** to retire from the army, he may under special circum- 
" stances and through the medium of the Oommander- 
'' in-chief, obtain the leave of the Grown to sell out for 
"* the regulation price. Undoubtedly, therefore, the com- 
" mission itself was not alienable by the officer in ques- 
" tion." 

If, in the foregoing case, Oaptain had made no 

deposit or pledge of his commission, but had simply 
stipulated that wlienever his commission should be sold, 
the proceeds should in the first instance be liable to the 
eati^ction of Bas^ett's debt, it is probable that this would 
bave amounted to an equitable assignment, and that Bazett's 
claim would have been enforced by a court of equity 
as against Messrs. OoUyer ; so that, after notice of such 
claims, Messrs. Gollyer would not have been justified in 

obeying the contrary instructions which Oaptain 

smt to them a£fcer the sale of the commission. 

This point has in faict been lately so decided by the 
Court of Chancery, in the case of L'Estrange v. L*Estrange*, 
wherein it appeared that Captain Henry L'Estrange having 
occasion, on selling out of the army, to pay some money to 
bis brother George L*£strange, placed in his hands a letter 
addressed to Messrs. Cox and Co., the army agents, in the 
following terms : — '* Qentlemen, — ^Please pay to G. L*Es- 
"* trange, Esq., my brother, or bearer, the balance of the price 
*^ of my commission in the 31st regiment, which remains in 
" your hands." This letter, dated the 26th April, 1850, 
was delivered to Cox & Greenwood on the 1st May, 1850, 



• 18 Beavan'B JleporU, 281. 
L.O.A. 
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by George L'Estrang^, with a note from himself in the fal- 
lowing terms .: — " When you receive any further sum on 
" Captain L'Estrange's account, as the balance arising 
" from the proceeds of his commission, I request you will 
" forward the amount to me in a bank post bill." Some 
days afterwards Mr. George L*Bstrange observing that an 
ensigncy in the 31st regiment was gazetted as filled up, 
wrote Cox & Go, and requested to know when he mi^ht 
draw on them, in accordance with bis brother's letter of 
26th April. In reply, Messrs. Ooi & Co. wrote as fol- 
lows : " Craig's Court, 30th May, 1850. The ensign 
'^ appointed to the 31st regiment on the 17th instant was 
" not in your brother's succession ; but the candidate for 
'* the ensigncy will, I have no doubt, go up for exan^na- 
'' tion on the 14th June, and if he passes, I expect he will 
*• be gazetted on the 14th oi that months after which time 
" you will be at liberty to draw on Messrs. Cox <fc Co. for 
" 408?. 10«. lid., which will be the balance on Captain 
" L'Estrange's account, after the 450?. is received for the 
" ensigncy." In June Messrs. Cox d^ Co. were served, by 
a creditor of Captain L'Estrange, with a copy of an attach- 
ment from the Lord Mayor's Court, dated the 3rd of that 
month, to prevent them from parting with the proceeds of 
his commission; and on the 12th they advised Captain 
L'Estrange of the circumstance. On the 14th, George 
L'Estrange replied that he had seen their letter, but that as 
they held Captain L'Estrange's cheque in his favour for all 
moneys coming to Captain L'Estrange under the sale of .his 
commission, he required that the balance of 408/. 10«. lie?, 
should be forvsrarded to him, as the money was his, and not 
Captain L'Estrange's. On the 18th August the ensigncy 
in succession to Captain L'Estrange was filled up and 
gazetted ; whereupon Gteorge L'Estrange commenced pro- 
ceedings in Chancery for an injunction to restrain Messrs. 
Cox & Co. from paying the money in their hands to any 
other person than himself. The Master of the Rolls (Lord 
Langdale) decided that Captain L'Estrange's letter to 
Cox; & Co., with their letter of 30th May to George L'Es- 
trange, recognizing his demand, amounted together to an 
assignment or appropriation in his ^eivour of the money to 
arise from the sale of the commission ; and His Lordship 
granted the injunction, and thus secured the money to 
George L'Estrange. 
Vice-Chancellor Lord. Cranworth 'acted on thes^ views 
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in the case of Price v. Lovett*, where it was decided that 
the diflference payable to an officer retiring on half-pay is 
lawfully assignable, and is not a£Fected by the doctrine 
which governs an officer's dealings with his full-pay. 
Gaptain George William Molyneux Lovett, of H.M. 3rd 
West India Regiment, being indebted to one Joseph Price, 
executed a deed dated the 15th January, 1860, by which 
Captain Lovett (who was then on full-pay) assigned to 
Price, in trust for the benefit of himself and the other cre- 
ditors of Captain Lovett, who should execute the deed, a 
portion of such pay, to be received in monthly instalments, 
and to be applied in liquidation of their several claims. 
The deed contained also a stipulation, that if Captain 
Lovett should sell out of the army, or retire upon half-pay, 
and receive any sum by way of difference, the trustee was 
to receive the amount and apply it in payment of the debts. 
On the same day Captain Lovett gave a notice and request 
to his agents, to pay the proceeds of his commission, or the 
regulation difference, as the case might be, according to the 
last-mentioned stipulation. It happened that Price was 
the only creditor who executed the deed; and a trust was 
thus created for his exclusive benefit In December 1850, 
Captain. Lovett went upon half-pay^ receiving the. dif- 
ference ; and Price claimed the amoimt accordingly. On 
the other side it was contended by opposing creditors, that 
the deed was wholly inoperative, as being against public 
policy ; and that even if an assignment of the difference 
could be sustained when standing alone, its connection in 
the present case with an illegal disposition of an officer's 
fuU-pay vitiated the whole instrument, and rendered it en- 
tirely incapable of recognition or support in a court of 
equity. Lord Cranworth, V.-C. : "The principle upon 
'• which it is not permitted to assign half-pay is, that an 
" officer may be able to maintain himself, and be in a posi- 
" tion to come back to the army, whenever it pleases Her 
" Majesty to require his services. I do not suppose this 
" power is ever exercised now ; but it is clear that Her 
*' Majesty has the power to claim the services of any per- 
" son on half-pay ; but I do not see any ground for apply- 
" ing the same principle to a stmx of money, which is paid 
" in. a gross amount upon retirement, and may be at once 
" spent or given in charity, or disposed of in any way. 



* 16 Jurist, 786. 
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** The Crown troBts to the half-pay being snfficient for the 
'^ officer's maintainance in such a position as to be brought 
** back to the army at any subsequent period. It appears 
" to me that the doctrine of not allowing the assignments 
" of pay or half-pay does not apply to a gross sum received 
'* by way of difference." And upon the question whether 
the whole transaction was not void, by reason of its in- 
cluding an assignment of a portion of Captain Lovett's full- 
pay, His Lordship thus proceeded : '' It was contended that 
'^ inasmuch as this deed contained an assignment of pay 
** which was invalid, conse(j[uently the whole of the deed 
*^ was void ; but that is quite wrong. There is no reason 
" why, because there is a stipulation in a deed which is 
" contrary to public policy, that therefore the rest of the 
" deed should not be carried out. This disposes of the 
" question whether he (Captain Lovett) had power to assign."* 
But where a transaction of this nature points specifi- 
cally to the proceeds of a sale', it will not be extended by 
the Courts to the proceeds of an exchange. This was the 
case of Bere v, Havelock*, before the V.-C. Knight Bruce. 
The plaintiff was a creditor, to whom Captain Havelock 
wrote a letter in December 1848, stating that he had sent 
in his resignatiort of his commission as captain in the army, 
and had directed the proceeds of the sale to be paid to the 
plaintiff. Instead, however, of a sale taking place. Captain 
Havelock was advised to exchange from full -pay to half- 
pay : and the- exchange having been effected, the plaintiff 
contended that he still had a right to the proceeds of the 
exchange, which were received by Cox <fe Greenwood. It 
was insisted on the part of other creditors, that the plaintiff 
could not recover, as Captain Havelock had not in fact sold 
out of the army, but continued liable to be attached to any 
regiment by order from the Horse Ouards. The Vice- 
Chancellor, agreeing with this argument, considered it a 
hard case upon the plaintiff; but as the contemplated sale 
of Captain H.'s commission could not be said to have 
taken place, and the money in question was only the fruit 
of an exchange, which was a very different thing. His 
Honour said he could only order the agents to retain the 
fund in their hands for a sufficient time to enable the plain- 
tiff to appeal to a higher Court. It does not appear that 
any further proceedings took place. 

* Chancery, 4 July, 1860, 
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In all cases of this nature the expressions which con- 
stitute the equitable assignment or appropriation, must be 
very precise in order to acquire legal effect. In Watson 
V, the Duke of Wellington* the order to pay out a par- 
ticular fund of priae-inoney was not sufficiently explicit 
to constitute an equitable assignment ; and the claim was 
therefore disallowed. The - plaintiffs were the executors 
of Mr. Sims to whom the Marquis of Hastings had 
become indebted to the amount of 900W., on a bond given 
by the Marquis and a surety. Towards the end of the year 
1825, the Marquis having resigned the government of 
India and returned to England, the plaintiffs repeatedly 
applied to him for payment of the debt. The Marquis 
represented to them that he was about to receive a 
large share of the Deccan prize-money, and promised that 
tiieir demand should be satisfied out of that fund, and 
begged that in the mean time no legal proceedings should 
be taken against himself or his surety ,in the bond. In 
February 1826 Mr. Allen, the solicitor of the plaintiiis, 
had an interview with the Marquis, who stated that Colonel 
Doyle, whom he had empowered to receive the prize- 
money, had been directed to pay thereout the debt due to 
Mr. Sims : and his lordship at the same time wrote a note 
to Oolonel Doyle, and delivered it to Mr. Allen. The note 
was in the following terms : '^ Feb. 6, 1826. My dear 
" friend, as I shall leave to you the distribution of the 
" prize-money as soon as it shall be issued for me, I have 
'' to mention that the executors of Mr. Sims are claimants 
" on that fund for a bond debt with interest. Faithfully 
" Yours, Hastings. To Colonel Francis Hastings Doyle." 
Mr. Allen shortly afterwards presented this note to Colonel 
Doyle, who required a statement of the particulars of the 
debt to be sent to him through the solicitors of the 
Marquis. The suit was instituted against the Duke of 
Wellington and his co-trustee of the Deccan prize-money 
and various other interested parties, to recover payment 
of Sims* debt out of that fund. But the Master of the 
Bolls, Sir John Leach, decided that there was no engage- 
ment by the Marquis to pay the debt out of the prize- 
money, nor any positive cdrection to Colonel Doyle to pay 
the debt, and that the note was a mere intimation of the 
daim of the plaintiffs and that the distribution of the fund 



* 1 Ruseell and Mylne's Reportt, 602. 
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was left entirely to the diBcretion of Colonel Doyle. The 
suit was therefore dismissed. 

It seems also, that an officer selling out of the army does 
not acquire a full right of property in the purchase money 
for his commission, without the consent or approhation of 
the Commander-in-Chief; so that if the War-office has any 
pecuniary claims against an officer who has ohtained leave 
to sell his commission, the Commander-in-Chief has power 
to direct satisfaction of such claims out of the proceeds of 
the sale, and for that purpose to stop the necessary amount 
in the hands of the army agents through whom the 
purchase-money passes. A case of this nature recently 
came before the Recorder of London in an action in the 
Lord Mayor's Court*. Lieutenant Gordon Henry Evans 
late 69th regiment, being indebted to Messrs. Landon and 
Morland, sold out of the army : and on the 19th April, 
1850, pursuant to an order of the Commander-in-Chief, 
signified to Messrs. Cox & Co., the army agents, through a 
letter from Lord Fitzroy Somerset, the Military Secretary, 
the sum of 700^. was placed to the credit of Lientenant 
Evans at Messrs. Cox & Co.*s, as the price of the commission ; 
but with a special direction that only 66(W. were to be at 
liieutenant Evans's immediate disposal, and that the balance 
of 501, should be retained by Messrs. Cox & Greenwood 
until further orders in consequence of the War-office having 
some claims upon Lieutenant Evans. The sum of 650Z. 
being due from Lieutenant Evans to Messrs. Cox & Co., 
was at once retained by thein in satisfaction of their debt ; 
but Lieutenant Evans was not in a position to draw the 
surplus 501. until the 16th August^ when another letter 
from the Horse Guards gave authority to Messrs. Cox & Co. 
to hold that sum at his disposal. In the mean time, 
however, Messrs. Landon & Morland had brought their 
action against Cox & Greenwood and Lieutenant Evans 
for the recovery of this sum of 50Z., and had issued an 
attachment from the Lord Mayor's Court on the 30th April, 
to compel payment to themselves of this sum of 60Z., 
as money belonging to Lieutenant Evans ; but Cox & Co. 
having then received no authority from the Horse Guards 
to part with the money, refused payment. The action was 
tried between Messrs. Landon & Morland and Messrs. 
Cox & Greenwood ; and it was proved to the satisfaction 



* Landon v. Cox, 29 October, 1860; MS, 
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of the Recorder by witnessee from the War-office, that 
when Lieutenant Evans Bold out, he was not absolutely 
independent of the Horse Guards in the disposal of the 
purchase money, and that without the orders of the Com- 
mander-in-Chief he could not have received anything at 
all. The learned judge was therefore of' opinion, that the 
Oommander-in-Chief had authority to ordeif the stoppage 
of the 601. in question, and that Lieutenant Evans by 
accepting the 660^. had recognized such authority ; so that 
at the time when Landon & Morland sought to lay hands 
on the 50^. by means of the attachment, Lieutenant Evans 
himself had no legal claim to the money, and could not 
have sued Cox <fc Co. for it. The facts not being disputed, 
the Recorder directed the jury to take the law from the 
Court : and in answer to a remark of a juryman that the 
jury thought Lord Fitzroy Somerset had no authority to 
make the order contained in his letter of the 19th April, 
the Recorder required them to act upon his view of the 
law, and added that in his opinion Lord F. Somerset had 
as mucb right to make the order, as a man paying money 
into a bank to the credit of another has to direct a portion 
of it to be withheld until a certain cheque was honoured. 
The jury, however, to the astonishment of the whole Court, 
delivered a verdict for the plaintifife, in defiance of the 
ruling of the learned Recorder. 

In the East Lidia Company's service, an officer remain- 
ing in gaol under arrest for debt for more than three 
successive years, becomes ipso facto disentitled to further 
military pay, and is liable to be struck off the strength of 
the army, pursuant to the standing order of the Court of 
Directors for that purpose*. 

Courts of Justice render no assistance for the recovery 
of any pay or advantages, which may have been promised 
to the participators in unauthorized expeditions for warlike 
purposes. James Minns, a seaman of the Leanderf, one of 
the ships employed in the expedition against Spanish 
America under General Mina, volunteered at St. Domingo 
to join the military part of the expedition, and listed as an 
artilleryman under an agreement that seamen volunteers 
should cease to be considered as belonging to the crew, 
and should receive a quarter of a dollar per day, and a 



* Jameson's Military Code, 678 ; Bombay, 1814. 
t 1 Edwards's AdmirdUy Reports, 30. 
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gratification of prize-money, with an allotment of land in 
case the expedition sncceeded, but not otherwise. On first 
embarking as a seaman, Minns receiyed a month's pay in 
advance ; and as the military expedition failed, he com- 
menced proceedings in the Oourt of Admiralty against the 
ship for the recovery of hia wages for the whole voyage. 
But the Conrt held, not only that his engagement as a 
seaman had terminated by his own agreement to serve as 
a soldier ; but that, as the ship had been fitted out on an 
illegal adventure, that circumstance alone was a legal bar 
to his claim. 
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CHAPTER Vn. 

ON PRIZE AND BOOTY. 

PRIZE, in the general acceptation of tliat term, em- 
braces every description of hostile property captured, 
either by land or by sea, in the course of operations 
against ihe enemy. But prize, in its legal definition, 
is more limited, and means a capture effected by a purely 
navcU force: property taken on shore by an army or 
other land force being not strictly prize, but hoot^ of 
tear*. At the same time, the proceeds of booty as well 
as of prize are indiscriminately called prize-money. 

It will be convenient to consider, I. The subjects of 
prize or booty ; XL The title to prize-money; III. The 
distribution of prize-money. 

I. A$to^ ifubfects of Prize or Boat^. 

In the feudal times, and before the institution of the 
regular ikiilitary establishments of modem days, it was 
the custom for armies not to act only against armies, but 
to levy contributions from the unarmed inhabitants of the 
invaded countries, according to the method practised with 
80 much success by the French in the Republican and 
Imperial wars. In the foreign invasions of the middle 
ages, all property, whether public or private, within the 
reach of tlie invader, was subjected to his use; and the 
inhabitants would have been as much astonished at an 
invading army paying for its provisions and supplies, as 
the soldiers would have been indignant at the slightest 
restraint upon the privilege of plundering at discretionf. 
In those times, each belligerent exercised the extreme 
rights of war against the enemy ; but the milder military 



'*' 2 Dodaon's Admiralty ReporU, 444. 
t C^alt'8 Life of Wtdt^, 60. 
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usages of later times have placed the law of booty on a 
totally different footing; and except in those special 
cases where a town is expressly given up to be sacked, 
the regular subjects of prize or booty, as recognized by 
the law of England for land forces or for conjunct 
expeditions of land and sea forces, appear to be very 
circumscribed. A recent Act of Parliament, (2 Wm. IV., 
c. 63,) relative to the appropriation and distribution 
of military prize-money, proceeds on this principle, by 
specifying as the subjects from which prize-money is to 
arise, the following particulars, viz, — arms, ammunition, 
stores of war, goods, merchandize, and treasure be- 
longing to the State or to any public trading company 
of the enemy, and found in any of the fortresses or pos- 
sessions; and all ships and vessels in any road, river, 
haven, or creek belonging to any such fortress or pos- 
session. These therefore may be considered the legiti- 
mate subjects of booty. 

II. The tide to Prize-money. 

The army has not, by the act of capture, any original 
or inherent right of property in the booty taken from 
the enemy; and the right to prize-money is entirely 
dependent on the will of the Crown. " All prize," says 
Lord C9iancellor Brougham, ''is clearly and distiiiict- 
" ly the property of the Crown. This is a principle not 

'* to be disputed It is equally incontrovertible 

" that the Crown possesses this property absolutely, and 
" wholly without control; that it may deal with it 
" entirely at its pleasure ; may keep it for its own use ; 
" may abandon or restore it to tiie enemy ; or, finally, 
" may distribute it in whole or in part among the 
'' persons instrumental in its capture ; making that dis- 
'' tribution according to whatever scheme^ and under 
" whatever regulations and conditions it sees fit. It is 
'' equally clear that the title of a party claiming prize 
" must needs in all cases be the act of the Crown, by 
^* which the royal pleasure to grant the prize shall have 
*^been signified to the subject*." The foregoing obser- 
vations were made in an important case relative to the 
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Deccan prize-money*, etnd liad immediate reference to 
army prize. Bat the same doctrine has been laid down in 
the OoTUt of Admiralty, with reference to captures made by 
the navy. "Prize (says Lord Stowell) is altogether a 
" creature of the Crown. No man has, nor can . have, 
" any interest but what he takes as the mere gift of the 
" Crown ; beyond the extent of that gift he has nothing. 
" This is the principle of law on the subject, and founded 
" on the wisest reasons. The right of making war and 
" peace is exclusively in the Crovm. The acquisitions 
" of war belong to the Crown, and the disposal of these 
'' acquisitions may be of the utmost importance for the 
" purposes of war and peacef." 

The capturing force having therefore no legal right to 
the spoils of the war, it has long been the practice on the 
part of the Crown to encourage and reward distinguished 
military services, when attended with the capture of large 
booty, by issuing a special warrant bestowing upon 
the successiful troops, the fruits of their own valour. 
Such grants are the title deeds of officers to their 
respective shares in the prize money ; and no officer can 
claim an interest in this bounty, unless his rights be 
distinctly mamfested by the warrants under which he 
demands jthen4* 

Whenever the booty taken by a land force is conferred 
by the Crown upon the captors, the operation of th6 
grant is confined to the particular occasion, and forms no 
rule or precedent from which the same or any other troops 
can deduce the slightest legcd title to a similar boon on 
any subsequent occasion. The captors owe their rights, 
in every instance, to the pure bounty of the Crown, 
specially called forth and exercised in their favour, after 
the capture has been made. 

In this respect the army differs from the navy, there 
being always a standing proclamation, by which maritime 
prizes are prospectively ordered to be distributed amongst 
the captors, without waiting, as in the case of the army 
for a special grant on each occasion. For the navy, indeed, 



, — , 

• Alexander v. Duke of Wellington, 2 RusBell and Mylne's 
BmorU, 85. , 

f The Msebe, 5 Robinson's Admiralty Reports, 173; Thurgar v. 
Morley, 8 Merivale's R^portt, 20. 

X See the Prize Warrantt issued on various occasions in the 
Appendix. 
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such a gtanding proolamatioii is almost essential as a matter 
of public convemenoe, the capture of prizes at sea being aa 
event of daily occurrence in time of war ; and even in tim^ 
of peace, a naval prise proclamation is always in force, 
though its chief effect is to regulate the captures of piratical 
vessels, slavers, and smugglers. 

But when a conjunct expedition of land and sea forces 
is fitted out, a special grant from the Grown is necessary, 
to vest the prize or booty in the captors for their own 
use and benefit For as the force employed is not ex- 
clusively naval, the naval prize proclamation does not 
apply to such a case. The fleet, therefore, as well as the 
army, is, on such occasions, directly dependent on the 
bounty of the Crown, It is customary, however, to 
notify, in the instructions to the respective commanders-in- 
chief of the naval and military divisions of such combined 
forces, the intention of the Crown to bestow i;pon the 
captors the frjiits of their success ; and all their rights are 
thus, derived entirely from the royal grant. 

It is to be noted also, that as we army is not com- 
missioned to engage in naval operations, a maritime 
capture, if effected by a land force, would confer upon 
the troops no right to prize-money under the naval 
proclamation. It is only in fiivour of the navy that 
the proclamation operates. " Thus," says Lord Stowell, 
" if a ship of the enemy were compelled to strike by a 
'^ firing from the Castle of Dover, or other garnsoned 
'' fortress upon the land, that ship would be a droit of the 
'^Admiralty, and the garrison must be content to take 
'' a reward from the bounty of the Admiralty, and not a 
*' prize interest under the King's proclamation. All title 
" to sea prize must be derived from conmiissions under 
'' the Admiralty, which is the great fountain of maritime 
^* authority ; and a military force upon the land is not . 
*' invested with any commission so derived, impressk^ 
** upon them a maritime character, and authorizing them 
" to take upon that element for their own benefit*." 
. Of this rule there is an instance in the case of a vessel 
captured in the harbour of Gibraltar by order of Colonel 
Roger Elliot, lieutenant-governor, the prize being con- 
demned as a droit of the Admiralty^. The same 
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principle applies ako to captures made by ofBoers and 
men in the naval service acting on shorCi and using 
appliances fonnd npon land; for prize so taken is clearly 
not the property of the captors tinder the naval procla- 
mation. " Suppose," says Lord Stowell, *' that the crew» 
" or part of the crew, of a man-of-war were landed, and 
" descried a ship of the enemy at sea, and that they took 
*< possession of any battery or fort upon the shore, such 
'* as may be met with in many parts of the coast ; and 
^ by means of such battery or fort compelled such a ship 
" to strike, I have no doubt that such a capture, though 
" made by persons having naval commissions, yet being 
** made by means of a force upon the land which they 
"employed accidentall/y and withotU any right under 
^' Aeir commtsdon, would be a droit of the Admiralty, 
" and nothing more*.** 

A conjunct expedition stands upon a peculiar footing 
with respect to captures made at sea. It is a combined 
naval and military force set forth under special orders from 
the home government, with instructions to effect a particu- 
lar service in time of war. These instructions are of the 
essence of such' an expedition; for a combined navij and 
military force casually meeting and coalescing for a par- 
ticular object, which may be detrimental to the enemy, 
does not constitute a conjunct expedition ; and troops hap- 
pening to be on board ships of war making captures at sea 
under such circumstances are mere passengers, and do not 
alter the purely naval character of the capturing force. 
A conjunct expedition, however, may be set forth by 
governors and commanders-in-clief on foreign stations; 
and if the home government afterwards approves of the 
enterprize, the effect is the same as if they had originally 
planned and ordered it. The point, however, to be borne 
in mind, with reference to captures made by these conjunct 
expeditions, appears to be, that the whole of the forces em- 
ployed are to ii^ viewed as one mixed and indivisible force, 
neither purely naval nor purely military. With respect 
to prizes taken at sea by idiips employed in such expedi- 
tions, it long remained a subject of uneasiness between 
the two services, what was the claim of the military 
force acting with the navy on . such occasions. Certainly 
no such claim could be maintained under the Navy 

* 1 BobiiiBon's AdmiraUy RfporU, 235, 236. 
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Prize Acts and Proclamations ; for they pointed only to 
naval captors^ At length came the case of the Hoog- 
skarpel, which was one of several Dutch ships taken in 
Saldanha Bay near the Cape of Gk)od Hope in 1781, by a 
conjoint force under Commodore Johnstone and General 
Meadows, acting according to instructions under the King^s 
sign-manual, which directed that all the boot^ taken by the 
expedition should be divided between the land and sea 
forces employed in it. The navy preferred an excluaive 
claim to these captures as made at sea, and as being there- 
fore within the terms of the standing Navy Prize Acts and 
Proclamations; but an elaborate judgment against this 
claim was pronounced on the 30th June, 1786, by Earl 
Camden, then President of the Council, assisted by Lords 
Kenyon and Grantley. They laid it down that conjunct 
expeditions were entirely out of the Navy Prize Acts with 
reference to both the services ; and that the whole property 
captured was at the sole disposal of the Crown, whose 
equity and liberality in justly estimating the merits of 
both could not be doubted. 

The principle of this decision was again asserted and 
acted upon by Lord Stowell, in the case of the French 
ships lying in harbour at the Isle of France, when that 
island was surrendered in 1810, under a capitulation, to 
Vice-Admiral Bertie and Lieut.-General the Hon, Ridph 
Abercrombie*. His Lordship also took the same view of 
the subject in the important case of the booty captured in 
1814, upon the surrender of Genoa to the combined sea 
and land forces under Admiral Sir £. Pellew and General 
Lord William Bentinck, to whom the Prince Regent had 
granted the property for distribution among the naval and 
military forces engaged on that occasionf. On both those 
occasions the exclusive claim of the navy was overruled by 
the Court of Admiralty. 

The rights of the army with reference to prize-money 
are now to a considerable extent regulated by an Act of 
Parliament passed in the early part of the reign of King 
Wm. rV. By this statute (2 Wm. IV., c. 53) it is 
enacted, with respect to all captures made by the army, 
Koyal Artillery, provincial, black, and all other troops in 
the pay or service of the Crown, or belonging to the 

'*' La Bellone, 2 Dodson's Admiralty JSeportSj 343. 
t Genoa, 2 Dodaon's Admiralty Sqtartt, 444. 
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Crown, and in the pay of the East India Company, of any 
fortress or possession of the enemy, or of any ship or 
vessel in any road, river, haven, or creek belonging ta 
such fortress or possession, and in all expeditions or £u;tion^ 
from which prize-money, bounty-money, or grant shall 
arise, that the officers and soldiers engaged therein shall 
have such right and interest in the arms, ammunition, 
stores of war, goods, merchandize, booty, prize, and 
treasure so taken, as the Crovm shcdl think fit to be 
ordered ; and distribution shall be made according to such 
rule as the royal proclamation for the purpose shall direct*. 
The Act makes similar provisions respecting the share of 
the. army, in all captures made by conjunct expeditions of 
land and naval forces of the Crown, after the property 
has been condemned by the Court of Admiralty (s. 29). 
The Act eflFects no material alteration in the common law 
relating to prize and booty, but makes a number of pro- 
visions relative to the official administration of the pro- 
ceeds. The booty is to be collected^ valued, and sold by 
prize agents, appointed by the commanders and officers 
entitled thereto ; one by the commanders-in-chief and field 
officers, and the other by the other commissioned officers 
entitled to share ; and the profits of the agency are not to 
l?e shared by any persons oth^r than the agents under a 
penalty of 100?. The agents are not to be officers of 
Chelsea Hospital ; and they are to render an account to 
the treasurer of the Hospital. All grants from the Crown, 
or &om Parliament, or otherwise, to the officers and troops 
em^doyed in any capture or expedition, unless otherwise 
directed, are to be received by the treasurer of Chelsea 
Hospital, for the use of the persons entitled thereto ; and 
the treasurer is at the end of three months to give public 
notice of distribution. All assignments of prize-money 
paid into Chelsea Hospital are declared invalid unless the 
true consideration of the bargain be expressed therein; 
and the regimental debts of officers and others entitled to 
prize-money may be stopped by order of the Secretary at 
War out of their shares, and paid by the treasurer of the 
Hospital to the party making l^e claim. In all conjtinct 
expeditions of land and naval forces, after the condemna- 
tion of the booty, by the Court of Admiralty, the shares of 

'^ See the Proclamation for the Russian War of 1854, in the 
Appendix. 
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the army are to be paid over to Chelsea Hospital, for dis- 
tributiony as in case of captures made by land forces alone. 
By the same Act deserters from the army are not to be 
entitled to prize-money; and shares not claimed within 
six years after being paid, as directed by the Act, to the 
treasurer of Chelsea Hospital, are declared forfeited, un- 
less upon good cause shewn and allowed* 

By letters patent dated 14th January, 1758, in the 
reign of Qeo. IL, the Crown made a grant to the East 
India Company of all booty captured from the enemy 
by the Company's troops . alone. Booty, however, which 
is captured by a force of which the Royal troops form 
a part, is still by law the property of the Crown, and does 
not pass by the foregoing grant But the Company's forces 
have no beneficial right to any booty taken by themselves 
alone, except under a special grant from the Company, 
which, in the disposal of such captures, may exercise the same 
discretion that belongs to the Crown in the distribution or 
application of prize ; and where the capture is made by the 
Company's army in conjunction with Royal troopsj a grant 
from the Crown is absolutely necessary, according to the 
rules already laid down with respect to prize and booty in 
general. 

In connexion with the foregoing Royal grant, the East 
India Company have issued a Government General Order in 
the following terms : — " We think it proper to direct, that 
" in future no booty taken from an enemy shall be called or 
" considered as lawful prize, or the proceeds thereof in any 
** way appropriated or distributed, without our previous 
" sanction, (or that of the Crown in cases where the Royal 
" sanction is legally requisite ;) but that all such booty, or 
" the value arising from the sale of it, be set apart and de- 
" posited in our treasuries, and a correct account taken of 
** it, and transmitted to us by the earliest practicable oppor* 
'^ tunity, to await our decision, or the decision of the 
" Crown, as the case may require*." 



* Jameson's Code, 679; Bombay, 1844. The following General 
Order of the Commander-in-chief of India, wais issued 26th De- 
cember, 1791 : — ** Qrm, cattle, and sheen, foond in the terrttory 
and villages of the enemy's country, that nave been deserted, are 

lOcewise to be considered as the property of the Company." 

" All g^ns and military stores taken from the enemy, are imme- 
diately to be delivered to the commanding officer of ArtiQeiy, but 
as the Company have considered them in the same light as other 
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It hafl been already mentioned, that for want of a com* 
mission from the Admiralty, a land force cannot take 
prizes properly so called ; and that when a land force and 
a naval force jointly co-6perate in an expedition or enter* 
prize from which captures result, the army derives all its 
future interest in t^e proceeds of such captures from the 
bounty of the Grown, as in ordinary cases of booty taken 
by a land force alone*. But the circumstance of land forces 
doing duty as marines on board of men-of-war will not 
make the force a mixed force. Captures, therefore, which 
are made by such ships, are good naval prizes ; and troopd 
thus engaged will be entitled to share as marines under the 
naval prize proclamation as matter of right and not of 
favour. Such troops are in truth part of the armament of 
the ship in which they happen to serve. 

Troops embarked on board a fleet as passengers for the 
mere purposes of transport, and doing duty in naval com- 
bats, are. not entitled under the naval prize proclamation to 
share except as passengers ; and in thu respect, officers and 
men so circumstanced would all be rated alike, and share 
accordingly without distinction. The services, however, 
of troops so situated may be on some occasions exceedingly 
meritorious, and deserving of the highest scale of reward; 
and a feeling of this kind appears to have given rise, on 
the part of tiie naval officers engaged in the Copenhagen 
expedition of 1802, to a highly honourable arrangement, 
respecting which the following memorandum, in Lord 
Nelson's hand-writing, has been published in the valuable 
collection of his despatches by Sit Harry Nicholas : — 

MEMOBAKDUMf. 

Apparently written about July 1802, 

(Autograph in thepottesnon of Colonel Davidwn ) 

From the very particular situation in which the Hon. Lieutenant- 
Colonel Stewart, with the troops under his command, were placed 
on hoard the fleet under the command of Sir Hyde Parker, for they 
certunly did not hebng to any of the ships, therefore they were 



property taken ftom the enemy, ajust valuation is to be made of 
their amount as soon as possible. This valuation is to be submitted 
to the commanding officer,- and if approved by him, is to be de- 
livered to the prize agents, who will debit the Company accordingly, 
provided Government is pleased to allow it." — Ihid. 

* Supra 109 ; Genoa, 2 Dodson's AdmiraUy Beporti, 444, 446. 
t Nelwn't DeqHUehet, Vol. V. 
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bome tA supemnmeraries ; and they caimot be confidered merely as 
paasengerb, therefore they must, in fairnesB, be considered as con- 
nected with the services of the fleet; and as the situation is entirely 
new, and being truly sensible that the anny shared with us the toils 
and dangers of the expedition, we do, therefore, (as the proclamation 
for the distribution of prize-money, nor any joint expedition, is in 
the smallest degree similar to the present,) as a mark of our high 
sense of the services of the Hon. Colonel Stewart and the army, 
agree to give up a proportion of the Admiral's one-eighth of priz^- 
money, so as to make Colonel Stewart's share of prize-money equal 
to that of a junior flag officer : and we hereby authorize our agent, 
Alexander Davidson, Esq., to take from the one-eighth due to the 
class of Admirals such a sum as will make Colonel Stewart's share 
equal to a junior flag officer's ; and we are of opinion that the field 
officers of the 49th regiment ought to share with the Captains in the 
navy, and the other classes, according to their rank, with the navy. 



III. — The IHstrihtUion of Prize-money. 

When tlie Crown has made a grant of booty to the 
captors, the claims of particular troops to take the benefit 
of the grant, as participators in the services from which 
the booty has arisen, are often a matter of serious con- 
troversy ; as troops in the field, though at a distance from 
the scene of action, may be shewn to have contributed 
materially to the success of the capture. When, therefore, 
any dispute of this nature arises, it is customary to petition 
the Crown to investigate the claim; and the Crown in 
former times usually referred the case to the decision of the 
Privy Council, before whom the matter was argued in due 
form of law. But under the Act 3 and 4 Vict, c, 65, 
the Court of Admiralty can now entertain such questions, 
on a like reference by the Crown. A doubt can seldom 
exist as to the forces actually present at the capture; 
but it is often a difficult question to decide, whether cer- 
tain specified forces are, by meritorious co-operation or 
otherwise, constructively concerned in the capture, so as to 
be equitably entitled to share in the booty ; and this is a 
mixed question of law and fact, and military usage. In 
the distribution of army prize-money, co-operation is the 
test by which the claims of the troops are regulated; and 
questions of great nicety have arisen upon this point. But 
generally it may be stated, that a much more remote 
degree of co-operation, than that which is required in 
support of claims of joint capture in naval warfare, will 
admit troops acting at a distance from the scene of capture 
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to participate in the booty taken by an expeditionary land 
force. 

Co-operation, however, of some sort, must be proved. 
The last instance of this nature was the celebrated case 
of the Deccan prize-money, which involved the con- 
flicting claims of the Marquis of Hastings, and Lien- 
tenant-General Sir Thomas Hislop, and the armies engaged 
under their respective commands in the Mahratta war. 
In 1817, the Marquis being Governor-General, and alsp 
Commander-in-Ohief of all the forces of the King and 
the Company in India, conmienced hostilities against the 
Pindarrees and several of the Mahratta princes, who 
were threatening an invasion of the British territories. 
With a view to a vigorous prosecution of the war, and an 
effectual co-operation with ike other troops engaged in the 
same service, his lordship took the field in person, at the 
head of a large force belonging to the Presidency of Bengal, 
and denominated the Grand Army ; but the chief burden 
of active war fell upon the forces posted in the vicinity of . 
the hostile states. The troops there assembled consisted 
partly of what formed properly the Deccan division, com- 
manded by Sir Thomas Hislop, and supplied from the 
Madras army, and partly of brigades and detachments 
supplied from other divisions, and belonging to differ^t 
Presidencies. The whole, however, bore the general 
appellation of the army of the Deccan, and was under the 
orders of Sir T. Hislop, as Commander-in-Chief. In the 
following year, hostilities terminated in the total defeat 
and subjugation of the native powers ; and a very large 
quantity of valuable booty fell into the hands of the con- 
querors, as the fruits of their success. Portions of this 
booty were acquired by the enterprise of small detach- 
ments, who, acting independently of the main army, at- 
tacked and plundered individual forts, and in some instances 
after the camp had been broken up, and open warfare had 
ceased. Another, and much the largest portion, was cap- 
tured by the Deccan army, by whom the principal opera- 
tions of the war were performed. But the whole booty, 
from whatever sources derived, and by whomsoever cap* 
tared, was thrown into one mass, under the name of the 
Deccan prize-money, and was admitted to have vested in 
the Crown,, by virtue of the prerogative, so as to be dis- 
pcttable at the King's pleasure. The whole of the Deccan 
prize-money was claimed by Sir Thomas Hislop and the 
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tamy under his immediate commandy as the actwd captors 
of the booty. . But the Privy Council decided that the 
Bengal army, under the Marquis of Hastings, as Qovemor- 
Gteneral and Commander-in-Ohief, though at a great dis- 
tance from the scene of the capture, were, nevertheless, 
co-operating by their presence in the field, and by keeping 
native powers in check, who might have impeded the 
q)erations of the army commanded by Sir T. Hislop. 
Evidence was also given of the orders issued by Lord 
Hastings, indicative of his having assumed the supreme 
command over Sir T. Hislop and the Madras army ; and 
on these grounds the Privy Council held, after protracted 
legal discussions, that the Bengal army were constructive 
captors, and entitled as such to stand on the same footing 
as the Deccan army, with reference to the booty in ques-^ 
tion. The result was extremely prejudicial to the interests 
of Sir T. Hislop and the Deccan army, who, considering 
themselves the actual captors of the great bulk of the pro- 
peHy, had expected to share it exclusively among them* 
selves; and it was proportionably favourable to Lord 
Hastings and the Grand Army, who were thus admitted 
to participate ih a fund which the Deccan army had aup« 
posed to be peculiarly its own. The share of Sir T. 
Hislop became in consequence reduced from that of a 
commander-in-chief to the share of a subordinate officer 
only*. 

The following extract from the WeUington DetpoJtehez, 
relative to the desire of Major Irton and the body of 
troops under his command at Hyderabad in 1804, to be 
included in the expected distribution of the property cap- 
tured by the army under the orders of the Duke of Wel- 
lington (then Sir A. Wellesley), exhibits his Grace's views 
on this subject. 

** I am perfectly satisfied with the manDer in which Major Irtoa 
and the officers and troops under his command have done their duty; 
and it is with regret that I feel myself obliged to give an opinion 
which is not favourable to the wishes of those troops. They cer- 
tainly have been in an important post ; but I must observe that it 
was not more important to the snocess of the war, and had no 
greater effect than many other posts occupied by the Biitish troops. 
When I submitted to your Excellency my sentiments on the subject 



* The scale of distribution of prize-money in India will be found 
in the Appendix, 
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of the distaibiilioii of the property captured in the war, I considered 
that it was necessary to draw a line. The most distinct line that 
could be drawn under existing circumstances, was between the 
troops who had, and those who had not, been engaged with the 
enemy. According to this plan, many of the troops who have been 
employed in the detachments mentioned by Major Irton will be 

included in the distribution There can be no doubt but 

that Major Irton's detachment, with the exceptions which have been 
provided for, underwent none of the labour, suffered none of the 
tatiffue, incarred none of the expense or risk, and gained none of 
the honour of the Lite campaign in this quarter ; and therefore as 
the amount of the property captured is not great, I have not recom- 
mended, and do not recommend, that any part of it ahoold be 
distributed to them*." 

titill greater difficulty, however, attends & claim of the 
army, to be admitted to share with the navy in the distri- 
bution of sea-prize, where the land and sea forces are not 
combined in a conjunct or preconcerted expedition or 
operation, of which the capture is the result. In all such 
cases the onus prohandi lies on the army to shew actual 
and essential co-operation on their part: it being established 
by decided authority, that much more than being in sight 

i which is the test as between different parties of naval 
brce) IB necessary to entitle an army to share with the 
navy in the capture of an enemy's fleet " I am strongly 
^ inclined to hold (says Lord Stowellf) that when there 
'' is no preconcert, it must not be a slight service, nor an 
<< assistance merely rendering the capture more easy or 
" convenient, but some very material service, that will be 
" deemed necessary to entitle an army to the benefit of 
" joint capture. Where there is preconcert, it is not of so 
'' much consequence that the sendee should be material, 
" because then each party performs the service that is 
" previously assigned to him : and whether that is im- 
'' portant or not, it is not so material ; the part is performed, 

** a^d that is all that was expected 

" The principle of terror to support this claim must be of 
" terror operating not mediately and with remote effect, 
" but direcdy and immediately influencing the capture. I 
" will not say that a case might not under possible circum- 
'* stances arise, in which troops on shore might be allowed 
" to share in a capture made in the first instance by the 



* WdlingUmJ)eqHiiehs0,Y6i,llLei. 

t The Dordrecht, 2 Bobinson's Admiralty Exports, £7, 
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** fleet I will pat this case : suppose a fleet should come 
" into a hostile bay with a design of capturing a hostile 
" fleet lying there, and a fleet of transports should also 
" accidentally arrive with soldiers on board. Suppose 
'* these soldiers made goodrt^eir landing, and gained posses- 
" sion of the hostile shore, and by that means iBhould 
" prevent the enemy from running on shore and* landing, 
" and thereby influenced them to surrender ; I will not say 
" that troops in such i situation might not entitle them- 
" selves to share, although the surrender had been made 
'' actually to the fleet. But suppose the troops to land on 
" a coast not hostile, but on their own coast, I do not 
" apprehend that the possession of such a shore would 
" draw the same consequences after it : for what difference 
" would it make whether there were troops on shore or 
** not ? The enemy must know that in a day or two the 
" landing on a shore to them hostile must be followed by 
'* sure and certain captivity, whether there were a party of 
'* military or not. What additional terror does an army 
" hold out? The consequences of captivity would be the 
** same in either case ; and unless there had been a notice 
" and denunciation of particular severity, I do not under- 
" stand, that by the laws of war they would be exposed to 
" more than a rigorous imprisonment.'* 

Questions and claims relative to the rights of particular 
forces to share in military prize-money could formerly be 
entertained only by the Privy Council ; but a recent Act of 
Parliament (3 <fe 4: Vict., c. 65, s. 22) gives jurisdiction to 
the Court of Admiralty also in such matters relating to 
booty of war and the distribution thereof, as shall be 
referred by the Crown to that Court, which is to proceed 
therein as in cases of naval prize. 

The relative amounts and proportions of the shares of 
the officers and men actually or constructively engaged in 
the service, from which the prize-money arises, can seldom 
be matter of dispute ; as the scheme of apportionment is 
either prescribed by a royal warrant or proclamation*, or 
framed by the commissioners nominated by the Crown to 
manage the distribution of the money. These commis- 
sioners are also constituted the sole judges of all claims 
relative to the distribution ; so that in the distribution of 



* See the Proclamation for the Russiaii War of 1854, in the 
Appendix. 
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anny prize, the ordinary legal tribunals exercise no juris- 
diction whatever. The share of a military commander-in- 
chief is usually one-eighth of the whole booty. 

Parliamentary grants of money for the reward of the 
forces engaged in any particular service stand upon the 
same footing as prize or booty, in determining the rights 
of parties claiming to share in the distribution. 

But the army cannot raise the question whether such a 
grant, made to the navy alone in lieu of prize, ought to 
have been made to the army and navy, as forming a 
conjunct expedition. The grant must be taken as it stands, 
wid applied accordingly*. 

If an officer dies or is killed in battle after giving 
orders, he is considered as a captor with respect to a share 
in prize-money, and his executors are entitled to claim it 
accordingly, tjpon this point the law was laid down by 
Sir Wm. Grant, Master of the Rolls, that when the pro- 
perty has been granted by the Crown to the captors, it is, 
by relation, considered as theirs from the time of the 
capture. " The intention of the Crown (said His Honour) 
" in all cases of this kind, is to put what is in strictness 
" matter of bounty upon the footing of right The service 
" performed is thought worthy of reward; and though the 
" party performing it died before payment, the claim of 
" bounty from the Crown is considered as transmissible to 
'' his representatives, in the same plight and condition as 
'^ the claims for wages, or any other stipulated or legal 
" remuneration of servicef." 

. An officer can therefore assign or dispose by will of 
his future prize-money, even before the proclamation con- 
ferring the booty on the successful troops has been issued 
by the Crown. For when the Crown has made the 
grant, the rights of the officers are placed by the law on 
the same footing as if they had been previously entitled to 
the moneyf. 

Prize-money being the reward of personal valour and 
exertions, no officer is entitled to share in the distri- 
bution, unless he has taken a personal part in the perform- 
ance of the services from which the prize-money arises.. 



* Booty in the Peninsula, 1 Haggard's Admiralty Reports, 53. 
t Stevens v. Bagwell, 16 Vesey's Reports, 162. 
X Alexander v, Duke of Wellington, 2 Kussell and Mylne's 
Sq}ort4, 64. 
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It is not enough that his regiment should be a part of the 
capturing force, unless he is also actually present in the 
field. 

It was formerly the practice for the army to elect 
prize agents to superintend the collection and sale of the 
captur^ booty, in anticipation of the royal grant. But, 
on one occasion in India, the Duke of Wellington dis- 
approved of this course of proceeding, and by his own 
authority appointed five officers to perform the duty in 
question^. And now by the above-mentioned Act of King 
Wm. I V.f . two prize agents are to be elected in the man- 
ner thereby directed, viz,: one by the Oommander-in- 
Chief and Field Officers, and the other by the rest of the 
commissioned officers entitled to share in the distribution. 

On the reduction of Tarragona in 1813, by a conjunct 
expedition consisting of troops under Lieut-General Lord 
Wm. Bentinck, and a part of the fleet under the command 
of Sir Edward Pellew (Lord Exmouth), a large booty was 
taken ; and in 1820, a grant of £31,531 18it. was made 
by the Grown to the land and sea forces engaged in the 
operations. The military and naval commanders were 
authorized by royal warrant to appoint prize agents to 
superintend the distribution; and Lord Wm. Bentinck 
appointed Col. Kenah. Lord Exmouth appointed Mr. 
Muspratt and Mr. Ghrimes his lordslup's secretary. A 
doubt thereupon arose as to the division of the commission 
money payable to the prize agents. Lord Exmouth and 
his agents insisted that the distribution should be jointly 
made, so that Col. Kenah would take one moiety and 
Lord Exmouth's agents the other moiety. CoL Kenah. 
on the other hand contended that he should distribute to 
the land forces exclusively, and receive his commission on 
the portion which he should so distribute. It is obvious 
that the agent who represented the largest Coree- would on 
this principle receive the largestpayment and benefit. But, 
to prevent disputes, the point was referred to the Court of 
Admiralty/ vi^ere Lord Stowell decided in accordance 
with the opinion of Lord Exmouth and his agents. A 
similar opinion was given by Lord Chief Justice Ellen* 
borough when Attorney- General, on a case submitted to 
him relative to the prize agency on the booty captured at 
the Cape of Grood Hope, by the combined nav^ and 



* WeUingUm Deipaiehet, Vol. II. 606. f %w«f l^O. 
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military force under Admiral Lord Keith and General 
Sir Alnred Olarke*. And it may be presumed that the 
same course would be followed with regard to the remu- 
neration of prize agents of conjunct expeditions under the 
provisions of the Act 2 Wm. IV. above citedf. 



* Tarragonaj 2 Dodson's Admiralty Rqwrta, 487. 
t Supra, 110. 
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CHAPTER VIIJ. 
LIABILITY FOR PRIVATE INJURIES. 

IN the exercise of professional duty by military' officers, 
injuries may frequently be occasioned to other officers, 
or to private individuals, whose legal remedies in such 
cases are now to be considered. Ar between officers 
themselves, the language of the Articles of War is suf- 
ficiently comprehensive to bring most of such cases within 
the cognizance of a court martial ; but a court martial has 
no power to award pecuniary damages for injurious con- 
duct*. Its jurisdiction is criminal, and its judgments are 
penal. It may happen, too, that the common feeling of 
the service, to which the offending or the complaining party 
belongs, would in many cases render an application to 
such a tribunal utterly fruitless ; as the general sentiment 
of the members of a particular profession or class of 
society, respecting a matter of professional or corporate 
right or conduct, is often found to be at variance with the 
public law of the land. 

Civil actions are therefore maintainable against com- 
missioned officers, for exceeding their powers, or for 
exercising them in an oppressive, injurious, and improper 
manner, whether towards military persons or others. Ex- 
treme difficulties, however, lie in the way of plaintiffs 
in actions of this nature, for no such action is maintain- 
able for an injury, unless it be accompanied by malice or 
injustice : and the knowledge of this (says Mr. Baron 
Eyre), while it can never check the conduct of good men, 
may form a check on the badf. Where an officer (says 
the same learned judge) makes a slip in form, great lati- 
tude ought to be allowed; but for a corrupt abuse of 
authority none can be made^ f 

It will be convenient to consider the law upon this 
subject : lat, as it applies to wrongs committed by officers 
towards persons under military authority; and, 2dly, as 



* 4 Taunton's lUports, 78. 
t Per Mr. Baron Eyre, 2 Term Reports, 639. t Ibid, 
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it applies to persons not sabject to such authority. Some 
of the decisions that will be quoted were pronounced in 
cases where naval officers were concerned ; but the prin- 
ciple of the decisions applies equally to both servicer 



I. Wrongs towards Persons wider Military Authority, 

A notion appears to have at one time extensively pre- 
vailed that an officer could have no remedy against ill 
treatment received from his superiors in the course of pro- 
fessional duty, except by bringing the offending party to 
a court martial, and subjecting him to the penalties of the 
Articles of War. This opinion, however^ was quite un- 
founded in point of law ; and such a state of things might 
often be productive of the worst consequences. The 
question was distinctly raised in Grant v, Shand*, where 
an action was brought by an officer in the army against 
his superior officer for oppressive, insulting, and violent 
conduct. The plaintiff was directed to give a military 
order: and it appeared that he sent two persons, who 
failed. The defendant thereupon said to the plaintiff, 
" What a stupid person you are," and twice struck him : 
and although the circumstances occurred at Gibraltar, 
and in the actual execution of military service, it was held 
by the learned judge at the trial that the action was main- 
tainable ; and a verdict was found for the plaintiff. An 
application was afterwards made to the Court of King's 
Bench to set aside the verdict; and Lord Mansfield, tibe 
Chief Justice, was very desirous to grant a new trial ; 
hut the Oourt, after argument, refused to disturb the 
verdict. 

So also an action will lie for unjust treatment under 
the form of discipline, as in Swintcm v. Molloyf , where 
the defendant, who was Captain of the Trtdent man- 
of-war, put the purser into confinement, kept him impri- 
soned for three days without inquiring into the case, and 
then released him on hearing his defence. The purser 
brought his action against Captain Molloy, for tlus un- 
lawful detention in custody ; and, upon the evidence. Lord 
Mansfield said, that such conduct on the part of the 



* Cited 4 Taunton's Reports, 86. f 1 ^«w Seportty 537. 
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captain did not appear to havt been a proper discharge of 
his dnty, and therefore that his justification under the 
discipline of the navy had fiuled him. The jury gave 
£1,000 damages. In the foregoing case no want of up- 
rightness was attributed to Captain MoUoy; and the 
decision rested wholly on the circumstance of his having 
committed an injustice^ although without a corrupt in- 
tention. 

Cruelty or unnecessary severity, when wilfully com- 
mitted in the exercise of superior authority, are fdso good 
causes of action. Thus in Wall v. Macnamftra*, the 
action was brought by the plaintiff, as captain in the 
African corps, against the defendant, Lieutenant-Gover- 
nor and Military Commandant of Senegambia, for im- 
prisoning the plaintiff for the space of nine months at 
Gambia, in Africa. The defence was a justification of the 
imprisonment under the Mutiny Act, for the disobedience 
of orders. At the trial it appeared that the imprisonment 
of Captain Wallf, which was at first legal, namely, for 
leaving his post without leave from his superior officer, 
though in a bad state of health, was aggravated with 
many circumstances of cruelty, which were adverted to 
by Lord Mansfield, in the following extract for his 
charge to the jury : '' It is admitted that the plaintiff was 
'' to blame in leaving his post. But there was no enemy, 
^' no mutiny, no danger. His health was declining and 
^' he trusted to the benevolence of the defendant to con* 
'' sider the circumstances under which he acted. But sup- 
" posing it to have been the defendant's duty to call the 
** plaintiff to a military account for his misconduct, what 
" apology is there for denying him the use of the common 
'' air in a sultry climate, and shutting' him up in a gloomy 
" prison, when ifliere was no possibility of bringing him to 
*' a trial for several months, there not being a sufficient 
" number of officers to form a court martial? These cir- 
'^ cumstances, independent of the direct evidence of malice, 
^* as sworn to by one of the witnesses, are sufficient for 
"-' you to presume a bad malignant motive in the defen- 
*' dant, which would destroy his justification, had it even 

* 1 Term Jteporto, 636. 
t It IB remarkable that Captain Wall, the plaintiff fh this action, 
was afterwards the celebrated Gtovemor Wall, who was hanged at 
Tyburn in 1802, for the very offence of craelty, which formed the 
foundation of his. own action against Governor Macnamara. 
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'' been within the powers delegated to the defendant by 
"his commission." The jury therenpon foimd a. verdict, 
for Captain Wall, with 1000^ damages. 

On the same principle a military officer recovered 
damages against the officers of an East India Company's 
ship for cruelty in compelling him, on his passage to India, 
to submit to a ducking on crossing the Line. Lieutenant 
Man, of the East India Company's service, sailed as a 
passenger, on board the Scalehy Castle, Indiaman, from 
England to Bombay. On the approach of the ship to 
the equator, preparations were made for shaving and 
ducking the passengers. Lieutenant Man, having had, 
from early life, a diseased or contracted arm, which, but 
for the peculiarly high testimonials which he produced, 
would hiave prevented him from entering the service at 
all, and being greatly averse to any exposure of this in- 
firmity, gave notice early on the day of the ceremonial 
that he <Ud not intend to submit to the operations in view, 
and offered money in abundance to the crew to purchase 
his exemption; but the money was refused, and violent 
threats were uttered against him ; in consequence of which 
he retired for protection to his cabin, and Uiere barricaded 
himself, by placing chests and trunks across the door, 
and closing the port to sea-ward. For many hours he 
continued unmolested in this state of darkness, suffering 
much from the heat and confinement ; but in the latter 
part of the day his cabin was attacked by a large body of 
seamen headed or encouraged by two of ^e ship's 
officers. Some of the assailants lowered themselves down 
the side of the ship, and forced open the cabin port, and 
one sailor repeatedly made thrusts with a drawn cutlass 
into the cabin in various directions, with the intention of 
wounding or injuring its inmate ; who, however, parried 
these attacks with his sword. The rest of the party 
effected an entrance into the cabin from the interior of the 
ship, attacked Lieutenant Man with drawn cutlasses, dis- 
armed him of his sword, and after using great violence to 
his person, dragged him on deck, and there forced him 
into a boat nearly full of filthy water. He was there 
stripped and tarred, and most roughly shaved or scraped 
with a jagged rusty iron hoop; and his infirm arm in 
particular was wantonly exposed and exhibited, and made 
the subject of contemptuous derision toiill present through- 
out the proceedings, which were terminated, by forcing his 
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head nnder the water in the boat, and retaining him in 
that state till he was almogt suffocated. The eores and 
bruises occasioned by this treatment confined the plaintiff 
to his bed nnder medical attendance for some days. For 
these outrages he brought an action on his arrival at 
Bombay against the officers who had been the ring- 
leaders in the transaction, and also against some of the 
crew. He expressly disclaimed all desire to interfere with 
the ordinary sports and amusements of ship-board, when 
restricted within due bounds, and not employed as instru- 
ments of cruelty or oppression ; and rested his case, there- 
fore, principally on the great insult which had been com- 
mitted upon his feelings, by the heartless exposure of his 
personal infirmities. It appeared, also, that Lieutenant 
Man was an officer of distinguished gallantry, and had 
signalized himself in his profession ; so that his objection, 
in the first instance, to the ceremonial of crossing the Line, 
was in no wise to be attributed to timidity or needless 
alarm. The Court severely condemned the conduct of 
the officers of the ship, and gave judgment against them 
with 400 rupees damages, which, with the expenses of 
the suit, amounted to a heavy fine ; their pay and allow- 
ance (which was their ohly support) being very small*. 

An undue assumption of authority in matters not within 
the range of military discipline is also a good ground of 
action against a superior officer. This appears from the 
case of Warden v, Baileyf, where the plaintiff was a per- 
manent Serjeant in the Bedford regiment of local milida, of 
which the defendant was the adjutant. In November 
1 809, the lieutenant-colonel issued a regimental order for 
establishing an evening school at Bedford. He appointed 
the serjeant-major the master, and ordered all Serjeants and 
corporals, including the plaintiff, to attend and pay eight- 
pence a week towards the expenses of Uie school. The 
plaintiff and some other of the scholars having afterwards 
omitted to attend, several were tried by court martial and 
punished. The Plaintiff, however, was only reprimanded, 
and he promised regular attendance in' future. Shortly af- 
terwards he was ordered to attend a drill on parade, when 
the defendant, who appears to have been a shopkeeper, shook 
his fist at the plaintiff, called him a rascal, and told him, 



* Man V, Learmouth, Medland and Weobly*8 Remarkable Trials, 
Vol. I. 99. t 4 Taunton's Rep&rU. 67. 
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he deserved to be shot The defendant then directed a 
Serjeant to draw his sword and hold it over the plaintiff's 
head, and if he should stir to mn him through ; and, by 
the defendant's direction^ a corporal took off the plaintiff's 
sash and sword. The plaintiff was then conducted, by 
the defendant's order, to Bedford gaol, with directions 
that he should be locked up in solitary confinement, and 
kept on bread and water. He was thus imprisoned for 
three days. He was then brought up before the colonel 
and the defendant, and other officers of the regiment, and 
again remanded to the gaol. The plaintiff's health having 
been impaired by the continuance of this treatment for 
several weeks, he was afterwards conducted to his own 
house, and there kept a close prisoner until January 1810, 
when he was escorted by a file of corporals from Bedford 
to Stilton, to be tried by court martial for mutinous words 
Bpoken on parade at the time of his arrest, and for thereby 
exciting others to disobedience. He was tried accordingly, 
but liberated in March 1810. Upon this he brought his 
action against the adjutant for the wrongful imprisonment, 
when an objection was taken that the question of the 
propriety of the arrest was not within the jurisdiction of 
the civil courts. The Court of Common Pleas, however, 
overruled this objeetion. Sir James Mansfield, 0. J. : " It 
" might be very convenient that a military officer might 
'^ be enabled to make the men under his command learn to 
" read and write, — ^it might be very useful, but is not a 
'' part of military discipline. Then, further, there is a tax 

'* of 8d. a week for learning to read and write i 

'' The subject cannot be taxed, even in the most indirect 
^' way, unless it originates in the Lower House of Parlia- 
" ment." Mr. Justice Lawrence : " It is no part of mili- 
'' tary duty to attend a school, and learn to write and 
'' read. If writing is necessary to corporals and Serjeants, 
" the superior officers must select men who can write and 
'* read ; and if they do not continue to do it well, they 
" may be reduced to the ranks. Nor is it any part of 
*' military duty to pay for keeping a school light and 
'' warm : this very far exceeds the power of any colonel 
'* to order." 

In a subsequent stage of the same case, when it was 
attempted to justify or defend the mutiuous expressions 
used by Warden on parade as above stated, on the ground 
of the illegality of the order which gave rise to them, the 
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Court held, that although Warden had been unkwfuUy 
arrested for disobedience to that order, such a circumstance 
afforded no warrant for insubordinate language on Warden's 
part, and therefore no exemption from military arrest and 
punishment for the same. " Nor will he (said Lord Ellen- 
'' borough, 0. J.) be less an object of military punishment, 
*' because the order of the lieut-colonel, to which this 
'' language referred, might not be a valid one, and such as 

" he was strictly competent to make There may 

" be disorderly conduct to the prejudice of good order and 
" military discipline, in the manner and terms used and 
** adopted by one soldier in dissuading another soldier not 
" to obey an order not strictly legal. If every erroneous 
" order on the part of a commanding officer would not only 
" justify the individual disobedience of it by the soldier, 
" but would even justify him in making inflammatory and 
" reproachfiil public comments upon it to his fellow sol- 
** diers, equally the objects of such order with himself, is 
'' it possible that military order and discipline could be 
*' maintiuned* ?" 

The common defence of officers, against whom actions of 
this nature are brought, is a justification of their conduct 
as agreeable to the discipline of the service, and con- 
tributory to the maintenance of that discipline. And 
there can be no doubt, that where the conduct brought 
into question is not an oppressive, malicious, or unreason- 
able exercise of power, and doetf not amount to an excess 
or abuse of authority, an action ia wholly unsustainable. 

This will appear from the following case, in which Mid- 
shipman Leonard of H. M. S. ScUvm, having disobeyed 
an order of the First Lieutenant (Shields) to go to the mast- 
head, and there remain for a certain time by way of punish- 
ment, Lieutenant Shields ordered him to be forcibly 
hoisted to the mast-head by a party of seamen. For this 
proceeding Leonard brought an action in the Court of 
Conmion Pleas against Lieutenant Shields for an assault ; 
but the usage of the service as to the mafit-heading of 
midshipmen for minor offences having been proved, the 
Chief Justice, Lord Loughborough, before whom the action 
was tried, ruled that the custom of the service was a justi- 
fication of the lieutenant; and the jury found a verdict for 



* Per Lord EUenborotrgh, C. J. : in Bailey t?, Warden, 4 Maule 
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him accordingly. This result was also warranted by the 
36th naval Article of War, which directs that all crimes not 
capital, and not mentioned in the Act of Parliament, or for 
which no punishment is thereby prescribed, shall be 
punished ''according to the laws in such cases used at 
" sea*.'* 

On the other hand, an order clearly within the limits of 
an officer's authority, may be given by him under such 
circumstances, as to place him in great jeopardy, if he 
attempts to enforce obedience to it ''It may not be fit 
'' (said Mr. Baron Eyre on an important occasion) that a 
" subordinate officer should dispute the commands of his 
" superior, if he were ordered to go the mast-head ; but 
** if the superior were to order him thither, knowing that 
" &om some bodily infirmity it was impossible he should 
" execute the order, and that he must infallibly break his 
" neck in the attempt, and it were so to happen, the disci- 
" pline of the navy would not protect that superior from 
V being guilty of the crime of murder. And one may 
" observe in general, that there is a wide difference between 
" indulging to situation a latitude touching the extent of 
" power, and touching the abuse of it. Gases may be put 
" of situations so critical, that the power ought to be un- 
" bounded; but it is impossible to state a case where it is 
'' necessary that it should be abused ; and it is the felicity 
" of those who live under a free constitution of govern- 
" ment, that it is equally impossible to state a case where 
" it can be abused with impunityf." 

The principles upon which the Courts of Law proceed 



* Macatihur On Courts Martial, 
t 1 Term Rq>orts, 503, 601. In reference to the same subject 
the following extract from the Anaual Register of the year 1802 
may be not improperly inserted here : — " Jan. 22. A court martial 
'' was held at Portsmouth on board the Oladiator^ oH Captain 
" Sir E. Hamilton, of H.M.S. ISrent, (who diHtinguished himself in 
'' the West Indies by the re-capture of the Hermione^) for sending 
" the gunner and his crew up iu the main rigging for three hours, 
" when the gunner was taken down in a famting fit through the 
" severity of the cold. The charge being fully established, he was 
" sentenced to be dismissed the service." The officer's authority 
was of course sufficient to support his order as a mere matter of 
military discipline; but the offence consisted in the excess of the 
punishment, for which an action at law clearly lay, if the injured 
parties had been advised so to proceed. And an officer of the army, 
^der corresponding circumstances, would stand in exactly the samo 
predicament 

g5 
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in actions arising out of the abuse of military power, 
will receive farther illostration from the language of Lord 
Mansfield^ in summing up the evidence to the jury in 
Wall t;. Macnamara*. His Lordship thus expressed 
himself : ** In trying Uie legality of acts done by military 
" ofl&cers in the exercise of fiieir duty, particularly beyond 
'' the seas, where cases may occur without the possibility 
" of application for proper advice, great latitude ought to 
" be allowed ; and they ought not to suffer for a slip of 
" form, if their intention appears by the evidmce to have 
** been upright It is the same as when complaints are 
" brought against inferior civil magistrates, such as jus- 
" tices of the peace, for acts done by them in the exercise 
" of their civU duty. There the principal inquiry to be 
'' made by a court of justice is, how the heart stood f and 
*' if there appear to be nothing wrong there, great latitude 
'' will be allowed for misapprehension or mistake. But, 
" on the other hand, if the heart is wrong, — ^if cruelty, 
" malice, and oppression appear to have occasioned or 
** aggravated the imprisonment, or other injury complained 
" of, they shall not cover themselves with the thin veil of 
" legal forms, nor escape under the cover of a justification 
'' the most, technically regular, from that punishment, 
" which it is your province and your duty to inflict on so 
** scandalous an abuse of public trust." 

It is no legal objection to an action for the abuse of 
military authority, that the defendant has not been tried 
and convicted by a court-martial, for that argument holds 
in no case short of felony f. 

The infliction of an unjust or illegal sentence, pro- 
nounced by a court-martial, is a good cause of action by 
the prisoner, against all or any of the members of the 
court, and all persons concerned in the execution of the 
sentence; such a sentence, if it exceeds the authorized 
measure of punishment, being not merely invalid for the 
excess, but absolutely void altogether. 

The most remarkable case on record of this kind is 
that of Lieutenant Prye, of the Marines, who, after an 
unnecessary previous imprisonment for fourteen months, 
was brought to trial before a naval court martial at Port 
Royal in the West Indies, and sentenced to be imprisoned 
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for fifteen yean, for disobedience of orders, in refoaing to 
assist in the imprisonment of another officer, vdthout an 
order in writing from the Captain of Her Majesty's ship 
Oxford, on board of which Lieutenant Frye was serving. 
At the trial the written depositions of several illiterate 
Blacks were improperly received in evidence against him, 
in lien of their oral testimony, which might have been 
obtained and sifted by cross-examination ; and the sentence 
pronounced was itself illegal for its excessiveness, the Act 
22 Geo. II. which contains the naval Articles of War, not 
allowing any imprisonment beyond the term of two years. 
On the return to England of Admiral Sir Ohaloner Ogle, 
the President of the court martial^ Lieutenant Frye 
brought an action against him in the Court of Common 
Pleas for his illegal conduct at the trial, when the jury, 
under the direction of the Lord Chief Justice Willes, gave 
a verdict for the plaintiff, with 1,000^. damages. The 
Chief Justice at the same time informed Lieutenant Frye 
that he might have an action against all or any of the 
other members of his court martial ; and Lieutenant Frye 
accordingly issued writs against Rear Admiral Mayne 
and Captiun Benton, upon whom the same were served as 
they were coming ashore at the conclusion of the pro- 
ceedings of the day at another court martial, of which 
they were acting members, for the trial of Vice- Admiral 
Lestock, for his conduct in a naval engagement with the 
French fleet off Toulon, in the early part of the same 
year. This was deemed a great insult by the members of 
the sitting court martial, who accordingly passed some 
resolutions or remonstrances in strong language, highly 
derogatory to the Chief Justice, which they forwarded 
to the Lords of the Admiralty, by whom the affair was 
reported to the King. His Majesty, through the Duke of 
Newcastle, signified to the Admiralty ''his great displeasure 
" at the insult offered to the court martial, by which the 
'' military discipline of the navy is so much affected ; 
" and the King highly disapproved of the behaviour of 
" Lieutenant !^ye on the occasion." The Lord Chief 
Justice, as soon as he heard of the resolutions of the 
court martial, ordered every member of it to be taken 
into- custody, and was proceeding to uphold the dignity 
of his Court in a very decided manner, when the whole 
affair was terminated in Nov. 1746, by the members of 
the court martial signing and sending to his lordship a 
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very ample written apology for their conduct. On the 
reception of this paper in the Oonrt of Oommon Fleas, 
it was read aloud, and ordered to be registered among the 
records as a ''memorial/' said the Lord Ghief Justice, 
*' to the present and fature ages, that whoever set them- 
" selves up in opposition to the laws, or think themselves 
" above the law, will in the end find themselves mistaken." 
The proceedings and the apology were also published in 
the London GazeUe of 16th Nov., 174:6*. 

At a naval coTjrt martial for the trial of Mr. Crawford, 
a midshipman of Her Majesty's ship EmerM, for con- 
tempt and disobedience to Uie orders of his superior officer. 
Captain Knell, the court inadvertently found Mr. Crawford 
guUty only of having been dMorderly when a prisoner <U 
large f which formed no part of the offence of which he wcu 
cuxvsed ; and he was reprimanded accordingly. Mr. 
Crawford thereupon brought an action against the captain 
for damages ; and the learned judge who presided at the 
trial, having made some severe adnimadversions on the 
illegality of the proceedings, the jury awarded heavy 
damagesf . A sinular action was brought against Colonel 
Bailey, Colonel of the Middlesex Militia, for improperly 
flogging a private in the militia, and the jury gave 6Q0L 
damagesf. 

In Moore v. Bastard § also, an action was brought against 
the president of a court martial for imprisoning the plain- 
tiff upon an alleged charge of subornation of perjury. The 
jury gave 300Z. damages. 

An action was tried in 1793 before Mr. Barron Perrot, 
at the Spring assizes for the county of Devon, against the 
officers of the Devon Militia, for inflicting ICKX) lashes on 
the plaintiff, in pursuance of their sentence pronounced 
against him at a court martial, held to try Um upon a 
charge of mutiny; the only act proved being that the 
plaintiff had written a letter to the colonel of the regi- 
ment, which was not communicated to any one else, telling 
him that the men of the regiment were discontented. The 
jmy gave 500/. damages; and the case is quoted with 
approbation by Mr. Justice Heath, who also intimated, 
that if the plaintiff had died under the punishment, all the 
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members of the court martial would have been liable to be 
hanged for murder*. 

There was also another case of an action against Captain 
Tonyn, a naval officer, in which the plaintiff recovered 
damages for the infliction of several dozen lashes ^without 
a court martial, for a single offence, thereby exceeding the 
custom which had prevailed in the navy that commanding 
officers might inflict one dozen lashes (called a starting) 
without a court martialf. 

No action, however, will lie for ifSjprely bringing a man 
to a court martial, nor for the previous arrest or suspen- 
sion; such acts being clearly within the limits of mili- 
tary authority, and exercisable, like all other such powers, 
in a discretionary manner, under the safeguards and at the 
risks provided by the Articles of War. A commanding 
officer has, of necessity, a discretionary power to arrest, 
suspend, and bring to trial by court martial, any person 
imder his orders. But though this power is indispensable, 
and its limits cannot, like those of the power of punish- 
ment, be exceeded in point of extent, it may, nevertheless, 
be oppressively, or improperly -used; arid therefore, by 
the Articles of War, such conduct is of itself a distinct 
military offence, triable by a military jurisdiction. This 
was the opinion of the Judges of the Exchequer Chamber, 
in the case of Sutton v, Johnstonef, and it seems also to be 
a just inference from the judgment in the same case, that 
when an officer is expressly charged and found guilty 
before a court martial, of having improperly brought 
another to trial before a similar tribunal, an action is 
sustainable for the special damage resulting from the 
offence ; but that, until the officer procuring the first 
trial has been found guilty of improper conduct by a 
court martial, a court of law cannot interfere; no civil 
tribunal being capable of appreciating, with sufficient 
delicacy, the circumstances which attend the exercise of 
military power, or of accurately discriminating the 
grounds of its application. 

Want of probci>le came for the accusation is the only 
basis on wtiich an action for a malicious prosecution be- 
fore a court martial can rest ; and when that is shewn, 
malice will be inferred by the law. An acquittal, how- 
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ever, by the court martial, of the party who brings the 
action, is not conclusive as to the want of probable cause. 
At the same time, such an acquittal is an essential prelimi- 
nary to the action, for though the accuser may have been 
actuated by the most clear and undisguised malice, yet if 
he substantiates his original charge to the satisfaction of a 
court martial, the accused has no locus standi in a civil 
court, even upon the fullest evidence of his prosecutor's 
malice, it being impossible to say that there was a want 
of probable cause, after a court martial has adjudged 
that there was a positive cause. Innocence and upright- 
ness of intention will therefore, on the one hand, be no 
defence to an action of this nature, when there appears to 
have been a want of probable cause for the prosecution 
before the court martial ; while, on the other hand, the 
most malicious, or even corrupt intention, will not sub- 
ject the accuser to a civil action, where he succeeds in es- 
tablishing the criminal charge before the military tribunal. 

A wrongful imprisonment being, in the language of the 
law, a tarty savouring of crime, it is held that if two 
commit a tort, and Qie plaintiff recovers against one, he 
cannot recover against the other for the same tort*. This 
rule was applied in the above-mentioned case of Warden v. 
Bailyt, where another action was brought against the 
colonel of the Bedford militia for the same transaction, 
and the court held that the imprisonment inflicted by the 
defendant, the adjutant, terminated on the plaintiff being 
brought up before the colonel on the third day, and being 
then remanded by him, so that the adjutant was held not 
liable for more than the first three days' imprisonment, 
and the colonel not liable, except from the time of the 
commencement of the remand ordered by himself. 

It should be observed, however, that no civil action will 
lie, in the first instance, against a commissioned officer for 
a discretionary exercise of military authority while in the 
performance of actual duty in the field in time of war. 
Where a discretionary power is clearly vested by military 
usage in the officer whose conduct is impeached, questions 
as to the exercise of such authority are so essentially mili- 
tary, that the civil tribunals decline to consider them with- 
out the previous judgment of a court martial. This was 
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settled in the case of BarWis v, Keppel*, in which the 
plaintifF was a seijeant in the second battalion of the first 
regiment of foot guards. The defendant, Colonel Keppel, 
was the second major of that battalion ; and in the absence 
of his superior officers he had the command of it In 
1760, the battalion was ordered to Germany, under the 
command of the defendant, to form part of the King's forces 
serving under Prince Ferdinand. In September 1761, the 
Prince, being in hourly expectation of a battle, issued an 
order that all deserters from the enemy should be imme- 
diately sent to head quarters without a moment's delay. 
The plaintiff had full notice of this order; and three 
French deserters having surrendered to him, he detained 
them six hours without bringing them to head quarters or 
reporting their arrival For this neglect of orders the 
plaintiff was tried by court martial, and sentenced to be 
suspended from his rank of serjeant for a month, and to do 
the duty and receive the pay of a private soldier during 
the same time. On the sentence being reported to Colonel 
Keppel, he did not confirm it, but made an order at the 
foot of the sentence in the following terms : — " But, as 
'* Serjeant Barwis could not be ignorant of the Duke's order 
'* concerning deserters, and Colonel Keppel thinking his 
'' neglect might have been attended witib the utmost bad 
'* consequences, orders that he be broke, and that Corporal 
" Billow be appointed serjeant in his room." This order 
was carried into execution, and the plaintiff served accord- 
ingly as a private until his battalion returned to England. 
Colonel Keppel, was appointed, in 1762, to command an 
expedition against the Havannah ; and, on his return to 
England, Barwis brought an action against him for mali- 
ciously and improperly reducing him (Barwis) to the 
ranks. A verdict was found for the plaintiff, with 70^. 
damages, subject to the opinion of the Court of Common 
Pleas, upon the question, whether the action was main- 
tainable. The Court held, that as the whole matter took 
place abroad, and in the field, in open war, the conduct of 
the defendant, Colonel Keppel, could not be tried in a civil 
court. Per Curiam : *' By the Act of Parliament to 
'' punish mutiny and desertion, the King's power to make 
" articles of war is -confined to his own dominions. When 
" his army is out of his dominions, he acts by virtue of his 
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" prerogative, and without the Statute or Articles of VTar, 
" and, therefore, you cannot argue upon either of them, 
'' for they are hoth to he kid out of this case ; and, 
^' fiagrwKte bello, the common law has never interfered 
" with the army ; Ulent leges inter arma. We think, (as 
'* at present advised) that we have no jurisdiction at all 
*' in this case ; but if the plaintiff's counsel think proper 
" to speak more fully to this matter, we are willing to hear 
" hiuL" The report contains the following memor- 
andum : — " But plaintiff seeing the opinion of the Court 
" against him, acquiesced, and the judgment was for the 
" defendant, ut audivi*.'* 

It was intimated, however, by the two Chief Justices, 
Lord Mansfield and Lord Loughborough, on a subsequent 
occasionf , that if the conduct of Colonel Keppel had been 
previously condemned by a court martial, an action at law 
would have been maintainable against him, although the 
transaction in question took place in the field, and in open 
war. 

Again, with respect to the exercise of military power by 
commanding officers in the execution of actual service, and 
the right of action against them on such grounds, the 
following observations fell from the Court in ' Sutton v. 
Johnstone: ''Commanders, in a day of battle, must act 
'* upon delicate suspicions ; upon tiie evidence of their 
" own eye; they must give desperate commands; they 
'' must require instantaneous obedience. In case of a 
*' general misbehaviour, they may be forced to suspend 
" several officers, and put others in their places. A 
'' military tribunal ia capable of feeling all these circum- 
** stances, and understanding that the first, second, and 
" third part of a soldier is obedience. But what con- 
'' dition will a commander be in, if upon the exercising 
'' of his authority he is liable to be tried by a common 

" law judicature ? Not knowing the law, or the 

*' rules of evidence, no commander or superior officer will 
'* dare to act ; their inferiors will insult and threaten 

** them Upon an unsuccessful battle, there are 

** mutual recriminations, mutual charges, and mutual 
" trials . . ^ . . . Party prejudices mix. If every trial is 
" to be followed by an action, it is easy to see how endless 
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'' the confttBion, how infinite the, mischief most be« The 
"person unjustly accnsed ia not without his remedy. 
" He has the properest among military men. Reparation 
" IB done to him by an acquittol ; and he who accused him 
" unjustly is blasted for ever, and dismissed the service. 
'* These considerations induce us to turn against introdu- 
'* cing this action*." 

It may be gathered, also, from the case of Sutton v. 
Johnstone, which was an action between naval officers, 
that unless a court martial shall first expressly decide 
that it was physically impossible for an officer to execute 
the orders delivered to him in die field or on actual duty, 
he has no right of action against his commanding officer 
for bringing him to a court martial on a charge of disobe- 
dience to those orders, even though the court martial may 
have acquitted him of misconduct. 

Delay in bringing an officer to a court martial, after he 
has been put under arrest, is also no ground of action 
against the officer ordering the arrest ; this being a point 
of purely military conduct and authority, of which a 
court martial alone can properly judge. But if a court 
martial should condemn the commanding officer's conduct 
on such an occasion, an action agamst him would pro- 
hably lie. Captain 8utton, of H. M. S. /m, brought an 
action t against Oommodore Johnstone, for maliciously 
bringing him to a court martial on charges of disobe- 
dience to ordters during an engagement with a French 
force in 1781. It appeared that Captain Sutton, after 
his arrest at the close of the engagement, was carried 
with the squadron to India, where he was detained in 
arrest for two years, during a lengthened cruise and 
various naval operations, before he was eventually sent to 
England by Admiral Sir Richard Hughes, to be tried. 
His trial was thus delayed for two years and a half; and 
great stress was laid on these circumstances, as an un- 
necessary aggravation of his arrest. But the Court 
said : " The delay is charged to be contrary to the de- 
** fendant's duty as Commander-in-Chief. There is no 
" rule of the common or statute law applicable to this 
" case. It is a mere military offence. It is the abuse of 
^* a military discretionary power ; and the defendant has 
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" not been tried for it by ootirt martial. A court of 
" common law cannot in such a case assnme an original 
" jurisdiction. It ]b like the case of Barwis t;. Keppel* ; 
" this objection we think fatal." 

But, although questions regarding the use or abuse of 
military discipline can thus in some instances be dis'' 
cussed in the civil courts, the learned judges of those 
tribunals have deprecated the resort to such proceedings 
in ordinary circumstances; and in Warden v« Baileyf, 
where the Court entertained the case, and ordered a 
new trial, the Chief Justice, Sir James Mansfield, said, 
'' I must express the strongest wish that the cause will 
" not be again tried, for all disputes respecting the extent 
" of military discipline are greatly to be deprecated, 
'' especially in time of war ; they are of the worst ccmse* 
" quence, and such as no good subject will wish to see 
" discussed in a civil action ; they ought only to be the 
** subject of arrangement among military men:^*" In the 
case which gave rise to the foregoing observations, the 
learned judges allowed that a considerable amount of 
unnecessary violence and indignity had taken place* 

By the Annual Mutiny Act it is provided, that actions 
brought for any thing done in pursuance of that Act, must 
be commenced within six months, and defendants in such 
actions are so far protected, in the first instance, from 
wanton or unreasonable litigation, that if the plaintiff 
does not obtain a verdict, the Court is to allow treble 
costs to the defendant, (10 <fc 11 Vict., c. 12, s. 93.) 
Actions of this nature are also confined by the Act to the 
superior courts of Westminster, Dublin, and Edinburgh, 
where justice may be presumed to be administered with 
the greatest impartiality and precision. 

A recent case of Walton v. Major Gavin of the 16th 
Lancers, for alleged false imprisonment, gave rise to a very 
important question with reference to the 20th Article of 
War, which directs that no officer commanding a guard ; 
or Provost Marshal shall refuse to receive or keep any 
prisoner committed to his charge by. any officer or non- 
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comnuBsioned officer belonging to ihe Qaeen's forces, which 
officer, or non-commiesioned officer Bhall, at the same time, 
deliver an aeconnt* in writing signed by himself, of the 
crime widi which the prisoner is charged. And, after very 
elaborate argument, it was held by Lord Oampbell, 0. J., 
and Mr. Justice Coleridge, and Mr. Justice Wightman 
(£k*l6 J. dissenting) that a commanding officer receiving 
into his custody a person subject to mUitary law, and ac- 
cased of desertion by a non-commissioned officer who 
signed the charge, was justified in detaining the prisoner, 
notwithstanding any irregularity in the proceedings ante- 
cedent to his own reception of the prisoner, «id was not 
bound to inquire into the legality of such proceedings. 
Judgment was therefore given for the defendant The 
principle appears to be the same which is applied to the 
governor or keeper of any ordinary prison, who on receiv- 
ing a prisoner with a warrant, regular in point of form for 
his detention, is justified in receiving him without inquiring 
whether the magistrate who signs the warrant is duly 
qualified to act as a justice, or whether in a poaching case 
die bird mentioned in the warrant as the corpus delicti was 
properly designated a partridge. 

Negligence in the use of military arms or weapons is 
alflo a good cause of action. In Weaver v. Ward*, the 
case was, that the plaintiff and defendant were both soldiers 
of the trained bands of London. While Ward's band was 
skirmishing, by way of military exercise, with their muskets 
charged with powder, against another train-band to which 
Weaver belonged. Ward's musket was discharged in such 
a manner as to wound the plaintiff, who thereupon 
brought an action of trespass against Ward. The defence 
made by Ward was, that he was in training by order of 
the Lords of the Oouncil, and skirmishing in obedience to 
military command, fmd that the injury happened casually, 
by nusfortxme, and against his will. But this was decided 
not to be enough. Per Gwriam : ** No man shall be ex- 
" cnsed of a trespass except it may be judged utterly 
" without his fault. As if a man by force take my hand 
" And strike you, or if here the defendant had said that 
" the plaintiff ran cross his peece when it was discharging, 
'^ ot had set forth the case with the circumstances, so as 
''that it had appeared to the Court that it had been in- 
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'' evitable, and that the defendant had committed no neg- 
'** ligence to give occasion to the hurt." 

Ab a general rule, all language traducing or defaming a 
man in the way of his profession or calling is actionable, 
as it tends to his pecuniary damage or loss. 

One of the earliest cases of this kind affecting the 
military profession is Dymmock v. Fawcett*, in the reign 
of Charles I., where an action was brought by a military 
man '* who had served as Captain in the warrs," for the 
following words spoken in London, ".Thou art a pimp :" 
which word was ^ere known to mean a bawd. The de- 
fendant further said that the plaintiff waa a common pimp 
and notorious. The^ plaintiff recovered a verdict for this 
slander. But a motion was made on the part of the de- 
fendant to arrest the judgment on the ground that the 
words constituted a mere spiritual slander, as " whore or 
heretique," and were punishable only in the Ecclesiastical 
Court as a spiritual offence, though to say that a man keeps 
a bawdy house would be punishable at common law, as 
such an act is a legal offence. The Captain's counsel 
argued that the word in question was actionable, " because 
'' it is spoken of one of an honourable profession, viz. : a 
" souldier, and trenches to his disreputation, to be taxed 
<' with such a base offence," which had often been visited 
with corporal punishment in London, where the words 
were spoken. Much profound learning was brought to 
bear upon the meaning of the words by the learned judges 
of the Court, according to the fashion of the times : and 
two of them agreed that the words were " very slanderous, 
" and more than if the defendant had called the plaintiff 
" adulterer or whoremonger : for this is an infamous offence 
" to be a solicitor for others for such base offices. And it 
'' tends to the breach of the peace to use such a course of 
" life, and he may be indicted and punished for it corpo- 
" rally." But the other two judges took a different view of 
the case ; and the Court being thus equally divided, no 
judgment at all was givenf . 

In Nias v, Scott, the plaintiff and defendant were Cap- 
tains in the navy. The former conmianded H. M. S. 
Herald, and the latter H. M. S. Samarang, in a squadron 
employed in the Chinese war of 1840 ; and in reference to 
the conduct of Captain Nias on the occasion of an attack 
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made by the squadron against an island called North Wan- 
tong, Oaptain Scott in conversation with a General Officer 
at Uie United Service Club in 1852, stated that the plain- 
tiff was a man i^ainst whom there was an awkward impu« 
tation, and that he had not obeyed a signal to go into 
action. The language nsed by Oaptain Scott amounted to 
achargeof cowardice— a professional crime of the deepest 
dye — and the imputation having reached the ears of Oap- 
tain NiaSy who had been forty-four years in the navy, and 
had acquired a very high reputation, that officer being 
then in command of H. M. S. St. Oeorge, 120, at Devon- 
port, felt it his duty to bring an action against Oaptain 
Scott for slander. The case was tried before Lord Chief 
Justice Jervis, on the 2lBt June, 1852, but terminated in 
an apology on the part of the defendant, after the examina- 
tion of the plaintiff and his witnesses, Sir Thomas Herbert, 
a Lord of the Admiralty, who was Oommodore of the 
squadron to which Oaptain Nias and Oaptain Scott for- 
merly belonged, and Sir T. Maitland, who was Oaptain of 
H. M. S. Wdle^tf, in the same squadron. These witnesses 
fully vindicated the character of Oaptain Nias, whose 
counsel thereupon forebore to press for damiages, and con- 
sented to take a verdict for forty shillings, which sufficiently 
showed that there was a good cause of action, and threw 
upon the defendant all the costs of the proceedings. 

The communication to the Judge Advocate Qeneral, 
by the president of a court martial, of their opinion, in the 
form of a censure, respecting the prosecutor's charges, and 
his conduct in preferring them, is not a libel, and cannot 
be made the subject of an action at law. This point was 
decided in 1806, in the case of Jekyll v, Moore*. Oap- 
tain Jekyll, of the 4:3rd regiment, had preferred certain 
charges against Oolonel Stewart of the same regiment, 
who was accorcUngly tried by a general court martial, of 
which Sir John Moore was president. The judgment of 
the court was, that ** the court do most fully and most 
*^ honourably acquit him:" but to this sentence the fol- 
lowing remarks were subjoined : ** The court cannot pass 
'< without observation the malicious and groundless accu- 
'' sations that have been produced by Oaptun Jekyll 
" against an officer whose character has, during a long 
" period of service, been so irreproachable as Oolonel 
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'' Stewart's ; and the court do 'mumimoufily declare that 
'^ the conduct of Captain Jekyll in endeavonring falsely to 
" calumniate the charactw of his commanding officer, 
" is most highly injurions to the good of the service.'* 
Captain Jekyll contended that the foregoing passage 
formed no part of the matter snhmitted to the judgment 
of the court, and was, therefore, a lihel on him. He 
accordingly brought his action for it in the Court of 
Common Pleas, against Sir John Moore, but the whole 
Court was of opinion that no such action could be main- 
tained. Sir James Mansfield, Chief Justice : ^ In order 
'' to enable the court martial to decide upon the charges 
*' submitted by the King, they must hear all the evidence, 
'' as well on the part of llie prosecution as of the defence ; 
*' and affcer hearing both sides, are to declare their opinion 
" whether there be any ground for the charges. If it 
'' appear that the charges are absolutely without founda- 
" tion, is the president of the court martial to remain 
'' perfectly silent on the conduct of the prosecutor, or 
'^ can it be any offence for him to state that the charge is 
'' groundless and malicious ? It seems to me that the 
*' words complained of in this case form part of the 
'' judgment of acquittal, and consequently no action can be 
** maintained upon it" 

It may perhaps be fairly inferred from the foregoing 
decision, that if a court martial pass a censure upon the 
prosecutor, with reference to a matter which is not ex- 
pressly connected with the charge under trial before such 
court martial, or with the proceedings of the court, the 
case would stand upon a difierent footing, and would pro- 
bably be held actiomtble on the principle of Mr. Crawford's 
case already noticed. 

Confidential communications from the members of a 
military court of inquiry to the superior military autho- 
rities are likewise privileged, and furnish no ground of 
action to the ofikser whose conduct is imj^icated in the 
documents. 

In 1820 the Duke of York as Commander-in-Chief of 
the army, appointed a commiaaion of military officers as a 
court of inquiry, to investigate the conduct of a lieutenant- 
colonel in the army, relative to a mining adventure. 
The President of the commission was a major-general, by 
whom a written report was made to His Boyal Highness, 
of the unfavourable opinion of the court on several points 
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arifling in the inquiry. The report condnded also with a 
statement, that in the particnlars therein referred to *' the 
" eondact of Lieiitenant*Colonel ' does not appear 

'* to have been actuated by those high and delicate feelings 
" of honour which in all transactions of life onght to 
'^ influence an officer of high rimk and reputation." In 

consequence of this report Lieutenant-Colonel was 

deprived of his rank in the army, and his regimental 
commission. He then 'brought an action against the 
President for a libel, in publishing the contents of the 
report, by communicating it to the Oommand^r-in^Ohief. 
But the Court of Common Pleas were unanimously of 
opinion, that the report was a privileged comnxonioation, 
for which the officer making it could not be rendered 
responsible in a court of law ; and that Sir Henry Torrens, 
the Duke's military secretary, who had been summoned 
by the dismissed officer to produce at the trial of the 
action the report in question and the proceedings of the 
court of enquiry, was not bound, nor even at liberty, to 
disdose the documents in question; they being State 
documents, and protected as such from exposure in courts 
ofJTistice*. 

Neither is the promulgation of a sentence in the Gazette 
by a competent official person to be deemed a libel on the 
officer named in the paper. In 1B07 Lord Wm. Bentinck, 
Goremor of Madras, issued the following public order: 
" The Honorable the Court of Directors having resolved 
** to dismiss Colonel Oliver of this establishment from the 
'' service of the Honorable Company, for gross violation of 
" the trust reposed in him as Commanding Officer of the 
" Molucca Islands, the Right Honorable ^e Governor in 
" Council directs that the name of Colonel Oliver be erased 
" ftom the Army List of this Presidency, from the 20th 
'* Jime last.'' In 1811, Colcmel Oliver brought an action at 
Westminster against Lord Wm. Bentinck, for the publi- 
<^on of this order, on the ground of its containing 
libelous matter injurious to the plaintiff. But the Court 
of Common Pleas decided it to be no libel. Sir James 
Mansfield, C J. : ** How should an officer in India 
" know why he was dismissed, if the reason assigned is 
"not to be made known? If the Court of Directors 
** were peremptorily to dismiss him, without assigning a 
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'^ reasoo, that would be a greater hardsliip on tike 

" defendant One 8hod:d be very sorry to have 

" any thing like a judgment in favour of a plaintiff in such 
'^ an action as this, than which a more foolish or a more 
'' mischievous one cannot easily be imagined ; it is much 
" better for the Company, for the country, and for the 
" plaintiff himself, that the cause of his dismissal should be 
'' stated, than that it should be suppiosed that the East 
" India Company did it suo arhiirio*'' 

'* On the same principle, (says Mr. Justice Heath, in 
" the same case,) when a delinquent, guilty of some enor- 
" mity, has been brought to a court martial, the Com- 
'' mander-in-chief is not chargeable with libel, for directing 
'^ the sentence to be read at the head of every regimentf." 

It is decided also, that any communications made by 
private individuals to superior of&cers, for the bona fide 
purpose of obtaining redress of grievances, or otherwise 
invoking the exercise of authority over other officers, 
will be deemed privileged communications and no libels. 

In the reign of George II. Colonel Bayley wrote a 
letter to General Willes and the principal officers of the 
Guards, to be by them presented to the King, stating 
that a sum of S501. having become due to the colonel, 
for supplying the guard at Whitehall with fire and 
candle, the Government had issued a warrant for the 
payment of that sum to Colonel Bayley; that Captain 
Carr had got from him •the warrant, for die purpose of 
obtaining payment of it, and under a promise to hand 
over the amount to Colonel Bayley; and that Captain 
Carr, after receiving payment, had refused to pay the 
mpney to Colonel Bayley, The Court of King's Bench 
held that this letter was no libel, but a representation of 
an injury, drawn up in a proper way, and without any 
intention of aspersing Captain Carr^. 

In Fairman v, Ives§, a creditor of a half-pay officer 
sent a memorial to Lord Paknerston, then Secretary at 
War, inclosing two bills of exchange drawn by the officer, 
detailing the circumstances of their non-payment, and 
requesting his lordship to direct the officer to satisfy 
the debt. The memorial also stated matter very deroga- 



* 8 Taunton'8 JReports, 466. f Ibid. 469. 

1 Bacon's Ahridgment, tit. Libel. 

§ 6 liaraewall and Alderaon's BtporU, 642. 



f 
PEBSONAL INJURIES. 145 

tory to the officer's character, in reference to the subject of 
complaint. For this, as a libellons communication, the 
officer brought an action against the creditor : but at the 
trial the Chief Justice, Lord Tenterden, told the jury, 
that if they thought the memorial contained only a fair 
and honest statement of fauctB^ according to the under- 
standing of the parly who sent it, they ought to find a 
verdict for the defendant. The jury did so; and on 
an application to the Oourt of King's Bench for a new 
trial, their lordships held that under the circumstances 
the memorial in question was no libel. The case is more 
remarkable, because the 8ecretary-at-War had no juris- 
diction over the matter, and had no right to stop the pay 
of the officer. 

The principle of the law on this subject, was declared 
by the Court, in OuUer v. Dixon*, to be this, that ** if 
'' actions should be permitted in such cases, those 'who 
" have just cause of complaint, would not dare to complain 
" for fear of infinite vexation." 

But where the author of a written communication tra- 
ducing another person in his professional character has 
himself no interest in the matter, the bond fides of the 
proceeding will be no defence against an action. In 
Harwood v. Greenf, the plaintiff was master of the 
Jupiter transport ; and the defendant, a lieutenant in the 
Navy, acting as government agent on board, wrote a letter 
to the 8ecretary at Lloyd's, imputing to Harwood mis- 
conduct and incapacity in the management of the vessel. 
In consequence of this letter, Harwood brought an action 
against Lieutenant Green for a libeL Lieutenant Green 
defended himself on the ground that his letter was a 
privileged communication. But the Lord Ohief Justice 
Best declared his opinion to the jury, that an officer in the 
Navy had not, as such, the right to make any communica- 
tion to Lloyd's, but only to <he Government, by whom, if 
the matter were important, it might be again communicated 
to Lloyd's; and the jury gave HarwcKod a verdict with 
^. damages. 

Li the case of the Queen v. LiEUig, which was tried 
before the Supreme Court of Calcutta in August 1851, 
the defendant was a barrister, who, in defending his client 
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Jotee PeTsand in a State prosecution, of which Colonel 
Mactier of the Bengal army was a principal promoter, 
made a vehement attack upon the Goloners character and 
motives. The notes of Mr. Lang's speech, as prepared for 
the occasion, contained a passage reviving i^inst Ck>lone] 
Mactier, an antiqnated charge or imputation of Military 
misconduct, which had heen investigated and declared 
unfounded, twenty-eight years before, by the Marquis of 
Hastings, when Gbvemor-General and Oommander-in-Chief 
in India : but Mr. Lang, in addressing the Oourt, uninten- 
tionally omitted to make use of the passage thus prepared. 
The privilege of Counsel would probably have been a pro- 
tection to Mr. Lang, if he had confined such an imputation 
to a speech for his client in open Court : but he shortly 
afterwards published his speech in a newspaper of which 
he was the editor ; and he inserted in the report the ob- 
noxious passage, which he had forgotten to deliver at the 
JtxiaL He was thereupon prosecuted by Colonel Mactier 
for the publication of a libel ; and being found guilty, he 
was sentenced to two months' imprisonment, and a fine of 
1000 rupees. 

In 1852, the Anglo-Celt, an Irish Newspaper, contained 
a libellous article on the conduct of the 81st Regiment in 
the riot at Six Mile Bridge, during the Clare Election 
of that year. For this o£Fence the Editor was tried and 
convicted at Dublin, on the 22d December, 1852 : and in 
the following Easter Term, he was sentenced to pay a fine 
of 50^., and to be imprisoned for six months. 

It may be useful to mention here, as a legal point 
giving rights of redress between military men, that a 
superior officer cannot safely deal for his own advantage, 
in money matters, with a junior officer under his comtnand. 
The influence which a senior officer can exercise over his 
junior is such as to destroy, or at least to control, in the 
purview of a Court of Equity, that entire freedom which 
is essential to the perfection of a bargain or contract; and 
if a regimental officer places himself in a position, where 
such influence may operate to the prejudice of the junior, 
the transactions between them are liable to be set aside for 
want of fairness or conscientiousness. This is the rule 
applied to dealings between a guardian and his ward, a 
physician and his patient, a landlord and his steward, a 
clergyman and a penitent, and all other cases where the ex- 
istence of a just and unavoidable influence may lead to abuse. 
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In 1841 8ome extensive peonniary transactionB had taken 
place, between a captain of a regiment of dragoons, and a 
money lender, from whom he was desirous of obtaining 
fnrther advances. The Captain had the confidence of 

Comet , of the same regiment, and induced him to sign 

his name to Uiree accommodation bills, of 1000^. each ; thus 
renderingthe comet his surety to the amountof SOOCWL These 
bills were taken by the Captain and delivered to the money- 
lender, who was well aware that the Comet had received no 
valoe for them, but had signed them merely for the ac- 
commodation of his superior officer. In about two months 
the. bills would become due : the Comet had only recently 
attained his majority : he became alarmed as to the respon- 
sibility which he had incurred, and apprehensive lest his 
&tber should become acquainted with his conduct*. Under 
these circumstances he applied to the Court of Chancery, 
to restrain dark, the money lender, from enforcing pay- 
ment of the bills : and Lord Langdale, the Master of the 
Bolls, was clearly of opinion, that if the facts alleged by 
the Oomet were established in evidence they would con- 
stitute a gross fraud on the part both of the Captain and 
the money-lender. The learned Judge alluded in un- 
mistakable terms to the conduct of the captain, in having 
abused, for his own advantage, the influence which, as 
a superior officer, he possessed over a comet in the same 
regiment ; and His Lordship held that circumstance alone 
sufficient to throw a suspicion of fraud upon the whole 
transaction. His Lordship therefore issued an injunction 
to restrain the money-lender from making use of the bills 
to the prejudice of the Comet, until the whole transaction 
should be investigated. The final result of the case is 
not in print, but the probability is, that the captain 
alone was left to provide for payment of the bills as he 
best might 

II. Wnmgi Uyioards Pertan^nat under Military 
Authority. 

Injuries may be occasioned to persons not subject to 
military authority, by officers mistaking or exceeding 
their powers, or exercising them with malice, negligence, 
or TiitflplfiilT^flaa : but for acta of this kind a remedy lies 
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only in the civil courts ; the military tribunals, as already 
observed, having no power to grant pecuniary compen- 
sation by way of damages, and non -military persons having 
no locus standi as. prosecutors before such Courts, which 
are instituted solely for the maintenance of order and 
discipline among the armed forces. 

In cases pf the kind now under consideration, it is. quite 
immaterial whether the cause of action has arisen within 
the realm, or beyond the seas; though this proposition 
was not finally established until the year 1774, when the 
great case of Fabrigas v. Mostyn* was determined in the 
Court of King's Bench, and put an end to all further 
question or doubt upon the subject. The plaintiff was 
a native of Minorca, of which Island the defendant, Ge- 
neral Mostyn, was governor. The General had by his 
own absolute authority imprisoned the plaintiff and banished 
him from the island without a trial. The defence was, 
that in the peculiar district of Minorca, where the of- 
fence occurred, no ordinary court or magistrate had ju- 
risdiction. But the proof of this defence failed, and the 
jury gave the plaintiff 3000?. damages. The objection, 
however, was taken that the action did not lie, by reason 
of the foreign locality of the cause of it, and the point was 
twice argued at great length ; but judgment was eventu- 
ally pronounced against General Mostyn, in accordance 
with the verdict of the-jury. It should be noticed also 
that, as General Mostyn happened to be a governor, his 
appointment gave him the character of a viceroy, so that 
locally and daring his government no civil or criminal 
action lay against him. On principles of public justice, 
therefore, it was necessary that a remedy should be had 
in England. 

The undue assumption or mistaken exercise of authority 
by officers towards non-military persons, is a dear ground 
of action against them in the civil courts, even though 
there be no malice accompanying the transaction. 

Thus in the reign of King William III. an action of 
trespass was brought against the defendant for billeting 
a dragoon upon the plaintiff, and forcing him to supply 
meat, drink, hay, and straw for the soldier and his horse. 
The plaintiff kept merely a lodging house at Epsom, and 
the Court of King's Bench held that he was not liable to 
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have soldiers billeted upon bim within the statute of 
4 & 5 William <fe Mary, c. 13, so that the act of the 
defendant was a great invasion of the liberties of the 
subject, and the plaintiff had a verdict with damages*. 

Captain Gambler, of the navy, under the orders of 
Admiral Boscawen, pulled down the houses of some 
sutlers on the coast of Nova Scotia, who supplied the 
seamen of the fleet with spirituous liquors. The act was 
done with a good intention on the part of the admiral; 
for the health of the sailors had been afifected by frequent- 
ing these houses. Captain Gambler, on his return to 
England, incautiously brought home in his ship one of the 
sutlers, whose houses had been thus demolished. The 
man would never otherwise have got to England ; but on 
bis arrival he was advised to bring an action against 
Captain Gambler. He did so, and recovered 1000?. 
damages. But as the Oaptain had acted by the orders of 
Admiral Boscawen, the representatives of the admiral de-' 
fended the action and paid the damages and costs. This 
was a favorable case, unaccompanied by any malicious 
feeling ; but the parties concerned did not attempt to dis* 
turb the verdictf . 

Admiral Sir Hugh Palliser was defendant in a similar 
action for destroying fishing huts on the Labrador coasts 
After the treaty of Paris, the Canadians, early in the sea- 
son, erected huts for Ashing, and by such means obtained 
an advantage over the fishermen who came from England. 
It was a nice question upon the eights of the Canadians. 
But the admiral, on grounds of public policy, ordered 
the huts to be destroyed. All action was brought against 
him in England by one of the injured parties, and the 
case ended in arbitration. But on the part of the admiral 
it was never contended that the action did not lie by 
reason of the subject matter of it having occurred beyond 
the seasj. 

" I remember," said Lord Mansfield, " early in my time 
" being counsel in an action brought by a carpenter in 
" the train of artillery against Governor Sabine, who 
" was Gk)vemor of Gibraltar, and who had barely con- 
'' fir|ned the sentence of a court martial, by which the 
** plaintiff had been tried and sentenced to be whipped. 

* Parkhuret v. Foreter, 1 Lord Raymond's ReporU^ 479. 
t Cowper's iZ^w^, 180. } Ibid. 181. 
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" Th« Gfovemor was very ably defended, but nobody ever 
'' thougbt tbat the action would not lie ; and it being 
' *' proved tbat the tradesmen who followed the train were 
" not liable to martial* law, the court were of that 
" opinion, and the jury found the defendant guilty of the 
" trespass, as having had a share in the sentence, and gave 
" 700/. damages.t" 

The following case, involving the same principle, oc- 
curred in India, and was there tried beftn*e the Supreme 
Court of Madras. Mr. H. Smith was agent, at Secun- 
derabad, of a mercantile house at Madras, from whom he 
received a very handsome salary* He became indebted 
to a soldier of H. M.'s 33rd regiment for some work 
intrusted to him; and a dispute having arisen between 
them as to the amount, this led to a violent alterca- 
tion between Mr. Smith and the superintendent of the 
bazaar acting under local military regulations. Lieutenant- 
Colonel Gk>re thereupon sent a file of men to arrest the 
plaintiff, who was accordingly seized about six o'clock in 
the evening, and marched from Ma house through the 
streets of tl^ cantonment to the main gtiard at Secun- 
derabad, where he was kept till twelve o'clock the next 
day. In consequence of these proceedings he brought 
an action against Colonel Gore for false imprisonment. 
Secunderabad was an open cantonment for a part of the 
subsidiary force serving in the territories of the Nizam ; 
the force consisting partly oi British, and partly of native 
troops. It had barracks, and the men were hutted. It 
was also upon a field establishment, constantly ready for 
immediate service. The article of war then in force, being 
the 22nd in the 11th section of the Statute 27 Geo. II., 
was thus intituled, ** Of duties in quarters, in garrison, 
'* and in the field ;" and it enacted, *' that all sutlers and 
'* retainers to the camp. Mid all persons whatsoever 
^ serving with forces in the Jield, ^ough not enlisted 
" soldiers, are to be subject to orders, according to the 
" rules and discipline of wat J." Sir Thomas Strange, 
C. J. : ** The question was, whether the troops, being 
** cantoned, were in the state to which the cited articles 
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" of war applied. The court thought they were not 
'< It might have heen a field force, being upon a field 
" establifihrnent, so as to be ready to move at the shortest 
'* notice*. There might be great similarity in the arrange- 
" ments adopted for an army, whether in the field- or 
" cantoned. A respectable witness, Brigade-Major Lyne;. 
" intimated as mnch. Still, so far as the court could 
'' form a judgment upon a question of this nature, there 
" seemed to be a difference between a camp and a can- 
" tonment, which appeared material. • . . . . When in the 

" field, not only the army, but its appendages, must be 
" under the inmiediate control of the officer commanding 
" it, according to the rules and discipline of war. So 
** situated, the sutler, who chose to follow the camp, 
** identified himself in a manner with the soldier, for every 
" purpose almost but that of fighting. ..... The plaintiff 

** called upon the court to say, whether the force in 
" question, under the command of the defendant, was at 
** die time in the field. It seemed impossible to say 
^ that it was, without confounding ideas apparently very 
"distinct ..... The defendant appeared to have acted 

** under a mistake of his authprity, for which he was 
*' liable to answer, as it had been productive of serious 
" injury to the plaintiff.*' Judgment was therefore given 
against Oolonel Gore, with fifty pagodas damages. 

In the foregoing case reference was made to an action 
brought by Mr. Robert Bailie, an up-country trader in 
the province of Bengal, against Miyor-General Bobert 
Stewart, for an assault and false imprisonment Mr. 
Bailie had resided within the cantoimients of Oawnpore 
for many years, and dealt in European articles, which he 
principally disposed of to the military stationed there. In 
October 1797, upon a complaint made to him by one of 
the people of his Zenanah, he tied up and very severely 
flogged one of his chomkydan*. For this act Major- 
General Stewart ordered Mr. Bailie to be tried by court 
martial; and as he acknowledged to have used ho less 
than six switch whips in the flogging, alleging as his rea- 
son^ that as they were new whips he was afraid of break- 
ing them and spoiling their sale, the court martial sentenced 
him to five days' imprisonment, and to make an apology 
to the commanding officer. This sentence Greneral Stewart, 
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though he did not approve of it, confinned ; and issned 
orders for Mr. Bailie to depart the camp as soon after his 
enlargement as possible. The supreme court of Calcutta 
held Mr. Bailie to be a sutler within the meaning of the 
Articles of War, so as to render him amenable to military 
law. But in the above-mentioned action of Smith v, 
Lieut-CoL Gore, the Chief Justice, Sir T. Strange, de- 
clined to be governed by the decision in General Stewart's 
case, as the note furnished to the Court did not clearly 
show whether or not the army was in the field when the 
transaction occurred. 

In 1831 Mr. Glyn, a British merchant, was residing 
at Gibraltar, of which fortress Greneral Sir Wm. HoustoB, 
Bart., was Lieutenant-Governor acting i^ Governor. On 
the 3rd of November in that year, between the hours of 
eleven and twelve in the day, Col. Mair, the military 
secretary of Sir Wm. Houston, surrounded the plaintiff's 
premises with a detachment of troops, and searched a 
house immediately adjoining for the person of Torrijos, a 
Spanish General, who was suspected to be secreted there. 
During the search, which was unsuccessful, Mr. Glyn, on 
attempting to leave his house, was prevented from doing 
so by a sentinel placed at the door, who presenting his 
fixed bayonet compelled the plaintiff to retire within. 
Under these circumstances Mr. Glyn brought an action in 
the Court of Common Pleas against Sir Wm. Houston, for 
assault and false imprisonment conmiitted by him, or 
under his orders; and the foregoing facts having been 
given in evidence, the jury, under the direction of Mr. 
Justice Erskine, found a verdict for Mr. Glyn, with 601, 
damages'"^. 

In Gk)odes v. Wheatleyf, the plaintiff was doingduty as 
a constable at St James* Palace, on the birth-day of King 
Creorge III. in June 1807, and had occasion to desire the 
defendant, who was a Lieutenant-Colonel of the guards, but 
not wearing his uniform, to walk on; whereupon .Ool. 
Wheatley marched the plaintiff off to the guard-room by a 
file of grenadiers, and confined him there several hours. 
For this trespass and false imprisonment the action was 
brought : but, in consequence of a failure in the proof of 
the plaintiff's appointment as a constable for St. James' 
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paiislit he was noh-snitecl under the direction of the Chief 
Justice, Lord Ellenborough. His Lordship at the same 
time regretted that the case had not been so prepared as to 
enable him to deal with it as a common assault, in which 
case there would have been a verdict for the plaintiff. 

An unrea907iable or maltciaus exercise of power will in 
like manner render an officer liable to an action for da- 
mages. An instance of this occurred in the year 1783, 
when an action was brought against GenersJ Murray, 
Governor of Minorca, for improperly suspending the 
Judge of the Vice -Admiralty Court of that island. The 
General had professed himself ready to restore the judge 
on his making a particular apology ; and, on reference to 
the home authorities, the Ean^ approved of the suspension, 
unless the Governor's terms were complied with. There 
was no doubt as to General Murray's power to suspend the 
judge for proper cause ; yet on tiie proof of his having 
unreasonably and improperly exercised that authority, and 
notwithstanding the King^s approbation of his proceed- 
ings, damages to the amount of 50001, were awarded 
against him by a jury ; and, as Mr. Baron Eyre observed, 
it never occurred to any lawyer that there was any pretence 
for questioning the verdict*. 

Li 1829 an action of a similar nature was brought by 
one Basham, a resident in Bermuda, against General the 
Hon. Sir William Lumley, for injuries committed by him 
when Governor and Commander-in-Chief of that settle r 
mentf. It had been usual for the churchwardens of the 
colonial parish of St. George to collect the rates made by 
the select vestry; and it was customary to allow the^church- 
wardens thirty days after the expiration of their year of 
office to render their accounts and pay over the balance to 
their successors. Basham and Till were elected church- 
wardens for 1820, and, in consequence of the magnitude of 
the rates, found it necessary at the end of that year, to 
have more than the usual time for getting in the arrears 
and passing their accotmts. The select vestry met on 1st 
June, 1821, and passed a resolution directing the collec* 
tion of rates in arrears, and granting to Basham and Till, 
as outgoing churchwardens, an extension of time to sixty 
days for that purpose. The resolution also ordered then^ 
to pay several specified sums, including 30^ to the Com- 
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mittee for tnnnAging a mdmorial to the tiirone against 
some of the aete of tho Governor in hie admimetration, and 
particularly for hie having caneed the soldiers to attend 
Divine Service at the church, instead of having it per-* 
formed at the harracks, as was the enstom previously to 
his government. The preparation of this memorial had 
made some noise in the island^ and the governor having 
determined to oppose the proceedings of the vestry, at- 
tended a meeting of that hody on the 11th June ; and, 
though he was not a vestryman, placed himself in the 
chair. By the minutes made of this meeting, it appeared 
that he protested against the resolution of Ist June, order- 
ing the specific payments therein mentioned ; and he at 
the same meeting produced a paper, which was read by 
the clerk, declaring the governor's opinion that the vote 
of the 1st June was illegal ; that, if persisted in, he would 
cite the parties before him as Ordinary, or in the Gourt of 
Chancery ; that, if the churchwardens obeyed the vote, he 
would direct all parties to be prosecuted in the Eodesias- 
tical Court ; that the parishioners were authorized by him 
to refaee payment of the rate; and that the outgoing clnirch- 
wardens would be guilty of fraud, if they paid say money 
except to their successors, or for church purposes. This 
paper was signed by Sir Wm. Lumley as Lieutenant- 
General, Governor, and Commander«>in'>Chief and Or* 
dinary*. It was dated from Goremment House, 6th 
June, 1821, and addressed to the rector, who sided with 
the governor in the dispute. After the reading of this 
document, Sir Wm. Lumley addressed the vestry in hm- 
guage of the same purport ; whereupon Mr. Till announced 
that the payments directed by the vestry had been made. 
Sir William then declared the }iiyments illegal; and 
ordered the late churchwardens, Till and Basham, to pro- 
duce their parochial accounts to hims^ as Ordinary, and 
gave them fourteen days for the purpose, on pun (^ a pro- 
secution in the Ecclesiastical Court. The meeting of the 
11th June was then dissolved. Sir William being both 
Chancellor and Ordinary, and exercising other functions 
connected with the Ecclesiastical Court, then dted Till 
and Basham to render their aocoimts, although the Goxty 
days allowed them by the vestry had not expired. On 
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the 17th July, Baaham^ who was an auctioneer by trade, 
waa engaged at a public Bale of the property of a gentle- 
man deceased, when a constable came to the auction room, 
and told him that the Gbvemor required his immediate 
attendance at the vestry^roonu Basham said he could 
not then leare the auction, but would come when his 
business would be oyer, in about two hours. The con* 
stable then went away, and in a short time returned with 
three soldiers, who assisted in conveying Basham to the 
vestry-room, where the Governor was sitting as chairman. 
He immediately asked Basham for his accounts, which 
Basham said that he had not prepared. The Governor then 
said they must be produced. Till, the other church- 
warden, then came into the vestry -room, and was, in like 
manner, asked for his accounts, and ordered to produce 
them. Till answered that the sixty days allowed by the 
vestry had not expired; and added that the church- 
wardens could not submit to his Excellency's directions, 
as they were bound to account to the vestry alone. 8ir 
William then denied the rights of the vestry, but offered 
Till and Basham a few days to prepare and produce their 
accounts. Till, however, insisted on the whole time al<^ 
lowed by the vestry; whereupon Sir William said he 
would send them both to gaol, whence no power on earth 
could release^ them, and where they should remain till 
they rotted, unless they rendered the accounts. He then 
produced from his pocket a warrant which he had pre* 
pared, and having signed it, he gave Till and Basham 
into the custody of the constable, who conveyed them both 
to gaol. The gaoler, blowing their respectability, com- 
mitted a little irregularity in ^eir favour, by allowing 
Basham to go home ftfter cUu^k, as one of his children was 
ill and lus wife pregnant. Sir William having heard of 
this indulgence, issued an order prohibiting all persons 
from leaving the gaol liter sunset or before sunrise, and a 
sentinel was poet^ at the gaol to enforce this order. The 
parties remained in gaol till the 1st August, being the ex*- 
piration of the sixty days allowed them by the vestry reso- 
lution of 1st June ; and they then rendered their accounts 
to the vestry and were released. Basham then brought an 
action in the Oourt of the Oolony against the constable 
who had taken him to gaol, and recovered 2002. damages. 
He brought also a similar action against the gaoler, for an 
illegal detention in custody, and recovered 5001, damages 
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against him. Sir William Lmnley sitting in the Court of 
Error as Chancellor, reversed the former judgment against 
the constahle. In the other action, the gaoler applied to 
the Court of Chancery in the colony for an injunction 
against Basham to restrain him from levying the damagee, 
on the ground that he (the gaoler) could not procure 
sureties for the expenses of an appeal to a Court of Error ; 
and that if the enormous damages awarded against him 
were levied he should he totally ruined. 8ir William 
Lumley sitting as Chancellor, granted this application, and 
Basham was thus deprived of the henefit of the two ver- 
dicts which he had recovered. Sir William Lumley, hy 
way of defence to Basham*s action against hbn for the in- 
juries thus committed, attempted to show that he possessed 
the power of an Ordinary, and had done nothing hut what 
he might legally do in that character. But Lord Tenter* 
den was of opinion, that even if the Governor had pos- 
sessed such power, he had exercised it in an illegal manner; 
and, under His Lordship's directions, the jury found a 
verdict for Basham, and gave him 10001. damages. 

Negligence or Uhskil/Hness in the exercise of an officer's 
duty may also he a cause of action for damages in respect 
of private injuries thus occasioned ; and in such cases the 
approval of an officer's conduct hy the Government, or hy 
the superior military authorities, will neither relieve him 
from liahility to an action, nor have any influence upon the 
decision of the Courts of Westminster Hall. Those tri* 
hnnals investigate such matters on independent evidence, 
according to tiieir own rules, and pay no regard to the pre- 
vious conclusions of official functionaries, however high 
their rank may he. Thus where a naval officer was sued* 
hy the owners of a merchantman for having, through 
carelessness or unskilfulness,hrought his ship into collision 
with their vessel on the coast of Spain, and the Commander- 
in-Chief of the Station and the Loi^ds of the Admiralty, 
after inquiry into the circumstances had approved of the 
officer's conduct, and had since promoted him in the service, 
the learned judge of the Admiralty, Dr. Lushington, de- 
cided that these circumstances had no weight whatever in 
a Civil Court, and that the matter must he tried in the 
the same way as if no such circumstances had occurred. 
The officer was found liahle for the damage. It will 
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have been noticed likewise, tliat in General Murray's case* 
the King's approbation of his proceedings was no protec* 
tion to him against the verdict of a jury. 

It is a rule of English law, in unison with the law of 
nations by which sJl civilized states are governed, that no 
officer engaged in military operations in his country^s 
cause, by the order or with the sanction of the constituted 
authorities, shall incur any individual or private responsi* 
bility for acts done by virtue of his commission or official 
instructions. Such transactions being of a public nature, 
redress or satisfaction for injuries to which they give birth, 
is to be sought by public means alone from the sovereign 
power of ti^e belligerent or offending state, according to 
the principles of international law and the general usages 
of civilization, which never suffer such matters to be liti- 
gated before ordinary tribunals. An action involving these 
principles was brought before the Court of King's Bench 
in 1822 by Mr. Forbes, a British merchant, against Vice*. 
Admiral Sir Alexander Cochrane as Commander-in-Chief, 
and Bear-Admiral Sir George Cockbum as second in 
oommand, on the North American Station, during the last 
war between Great Britain and the United States of 
America. A prodamation by these officers, holding out 
encouragement to the blacks in the enemy's territories to 
join the British force, had found its way into the then 
Spanish provinces of East and West Florida, where Mr. 
Forbes resided, fiis slaves immediately took advantage 
of it, and deserted in great numbers to the Bear-Admiral's 
ship then lying in the Chesapeake. They had thus, by 
the law of England, regained their freedom, and could not 
be compelled to return to their former owner. The 
Admirals accordingly refused to surrender them to Mr. 
Forbes, who in due time brought his action against those 
officers for the injury which he had sustained by their 
harbouring the slaves in their ships. But the Court 
unanimoudy held that the action did not lie; and Mr. 
Justice Best delivered a most eloquent judgment in support 
of the privilege of freedom which the slaves had acquired 
by treading on the deck of a British ship of warf. The 
principle of the decision would of course be equally appli? 
cable to officers of the land service. 



* Supra, 168. 
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If in time of peace the citizens of a friendly foreign 
state sustain a private injury at the hands of a naval or 
military officer, serving under the orders of the British 
Government, but unauthorized by his commission or in- 
structions to do the act complained of, the ordinary tribu- 
nals of England afford the same redress against him as in 
the case of a British subject similarly aggrieved; and 
this rule applies even in those cases, where the violated 
rights of the foreigner are such as the law of England 
denies or prohibits to its own subjects. 

Thus in Madrazo v. Willes*, the plaintiff was a Spanish 
merchant and owner of a slaver, which had been captured 
by the defendant, a captain in the royal navy; there 
being no treaty between Spain and this country for the 
suppression of the slave trade, and that trade being 
permitted by the laws of Spain. An action having been 
brought against Captain Willes for compensation in 
respect of this capture, the jury found a verdict for the 
plaintiff, with 12,180^ damages. An opinion was at 
first entertained, that no action could be maintained in 
respect of an unrighteous traffic so strongly condemned by 
the British law. But the Court of King's Bench decided 
that Madrazo, as a Spaniard, could not be considered as 
bound by acts of the British Legislature prohibiting the 
slave trade, — that he, as a Spanish subject, had a legal 
property in the cargo of slaves, and was therefore en- 
titled to the damages awarded by the jury. 

But if th^ British Government have expressly instructed 
the officer to commit the act which constitutes or gives 
occasion to the grievance, the matter becomes an affair of 
State which is not cognizable by the courts of law, and 
must be adjusted by diplomatic, arrangement between the 
two Governments concerned. In such cases also it is 
quite sufficient, if the officer's proceedings, though not 
originally directed or authorized by the terms of his 
instructions, are afterwards sanctionea and adopted by the 
Gh)yemment ; for this renders them public acts, over 
which courts of law have no jurisdiction. This principle 
is to be found in the case of Sir Home Popham, who of 
his own accord^ instituted a blockade of Monte Video, for 
which he was individually censured as an officer ; but bis 
act was afterwards recognized and adopted by the British 
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Ooyermnent aa an act of State. A vessel being seized 
under tliat blockade, the legality of her capture was dis- 
enssed in the Oonrt of Admiralty, before Lord Btowell, 
who held the capture legal, by reason of the subsequent 
recognition of the blockade by the British Government*. 

A nmilar instance lately occurredf, where a foreign 
slave-dealer brougnt an action against the Honourable 
Captain Denman, R.N., for battering down some barra^ 
eoons, which the plaintiff had erected on the coast of 
Africa, in the territory of an African chief, for the recep- 
tion of slaves preparatory to their embarcation in slave- 
ships. Captain Denman's defence was grounded princi- 
pally on the permission given him by a treaty or arrange- 
ment with the native chiefs of the territory, and on the 
recognition of that treaty by the British Government, who 
thereby rendered it an act of State. A verdict was there- 
fore found substantially in favour of Captain Denman. 

It having thus been shewn how officers become answer- 
able at law for their own acts or defaults occurring in the 
course of professional duty, it remains to consider to what 
extent they are legally liable for wrongs or injuries occa- 
sioned by the conduct of their subordinate officers in the 
execution of the services confided to them; and in this 
respect it will be seen that officers stand upon a different 
footing from that of private individuals. 

By the general law, masters and employers of every 
kind are answerable for the acts or neglects of their ser- 
vants or subordinate agents ; but the principle of this rule 
is, that private individuals have the power of appointing 
and selecting such agents or servants as they may think 
proper, and are consequently bound Ao employ only those 
who are of competent skill, diligence, and ability. But 
this principle has no application as between superior and 
subordinate officers in tiie army, for the obvious reason 
that the former do not choose the latter, but each receives 
his appointment from one common superior. The rule as 
to military officers therefore is, that the wrong-doer alone 
is personsily liable for the damages or injury resulting fitx)m 
his conduct ; and the wrong-doer is he who issued the 
order, or otherwise gave direct occasion to the act or 
omission, which led to the mischief. 
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When an officer, therefore, is employed upon a particnlar 
service, the execution of which is left to his own skill and 
uncontrolled judgment, the superior officer from whom he 
receives his orders incurs no legal responsibility for injuries 
occasioned to the persons or property of third parties by 
the conduct of the junior in executing the duty confided to 
him. For the senior officer has no power of appointing 
his subordinate officers ; he does not even appoint himself 
to the station which he fills ; he is not to be deemed a 
volunteer in that particular station merely by having 
voluntarily entered the army; but is compellable to take it 
when appointed to it ; and has no choice whether or not he 
will serve with the junior officers placed under his orders, 
but is bound to take such as he finds there and make the 
best of them. He is a servant of the Crown doing duty 
with others appointed and stationed in like manner, and by 
the same authority*. 

But the case is altered when the senior officer not only 
orders another to perform a particular service, but likewise 
prescribes the specific mode of execution. For the 8ub> 
ordinate officer is then deprived of all exercise of his own 
judgment and discretion; his acts are the direct acts of his 
senior officer ; and the latter becomes as thoroughly re- 
sponsible, in a legal point of view, as if he had been 
personally present and assisting in the performance of the 
duty in question. 

It frequently happens in suits at law respecting private 
wrongs, that the officer against whom the action is brought 
is the only person acquainted with some of the material 
facts, which it may be necessary to prove against him : and 
though in cases of mere debt or contract a defendant is 
compellable by the Oourt of Chancery to make a disclosure 
on oath of sudi facts as lie within his own knowledge, that 
rule does not apply to actions respecting private wrongs 
or injuries. An attempt, however, was made in 8ir 
William Houston's case, by means of proceedings in the 
Court of Chancery, to compel that officer to produce 
certain military and other orders, reports, books, letters, 
and documents, from which the truth of the charge against 
him would appear. But the Master of the Rolls refused to 
make any order for the productionf • Lord Langdale^ 
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M.R. : " It cannot be doubted that a governor of a colony, 
** or any person whatsoever, however high his rank, acting 
" in the service of the Crown, whether in this country or 
" elsewhere, is answerable for any wrong he may commit 
" to a party injured, by an action for damages, or crimi- 
** nally if the justice of the case demand a criminal prose- 
'' cntion. I cannot concur in the observation made at the 
" bar, that the injury of which the plaintiff complains is 
'' (me of a trifling nature. To imprison a man in his own 
" house, — to surround his house with soldiers, who threaten 
" his life if he attempts to quit it upon his lawful avoca- 
" tions, — is a very considerable injury ; and if this wrong 
** has been done, ike plaintiff has his remedy by the action 
'' which he has brought. On the other hand no one is 

" bound 4o make a discovery to criminate himself. 

" The whole object is to obtain a discovery of the alleged 
*^ fact, that by the order of the defendant the plaintiff was. 
"illegally assaulted and imprisoned. If that fact be 
** established, the defendant would be subject to penal 
" consequences for his misconduct in that respect In what 
" way he would be so subjecti whether by indictment, 
'* information, impeachment, or, if necessary, by a bill of 
** pains and penalties, is immaterial ; it is sufficient that he 
" would be subject to penal' consequences." — Motion refused- 
In Oook V, Maxwell*, which was an action brought by 
an American citizen against the Military Governor of 
8ierra Leone, for an illegal arrest and imprisonment, and 
also for destroying the plaintiff's fjBwtory, the plaintiff called 
Major Appleton, who had effected the arrest, to prove the 
orders under which he acted. He stated that fliey were 
in writing; whereupon it was objected that such writings 
being State papers were privileged documents, of which for 
reasons of public policy, the production could not be re- 
quired ; and so the court decided. But the plaintiff proved 
his case as to the illegality of the defendant's conduct by 
other evidence, and obtained a verdict, subject to a refer- 
ence as to the amount of damages. 
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CHAPTER IX. 
CRIMINAL UABILrnES. 

rE ordinary liabilities of military officers, for acts 
which fall within the range of the criminal law, are 
the same as those which affect civilians. But there is one 
peculiar liability, to which military officers are in the 
course of their profession especially exposed; and this 
arises on all those occasions when the troops are employed 
in restoring or maintaining public order among their fel- 
low-citizens. The use of arms, and particularly fire-arms, 
on such emergencies, is obviously attended with loss of life 
or limb to private individuals ; and for these consequences, 
a military man may be called to stand at the bar of a 
criminal court. 

A private soldier also may occasionally be detached on 
i^cial duty, with the necessity of exercising discretion as 
to the use of his arms ; and in such cases he is responsible, 
like an officer, for the right use or exercise of such discretion. 

One of the earliest reported cases on this subject 
occurred in 1735, when Thomas Macadam, a private sen- 
tinel, and James Long, a corporal, were tried before the 
Admiralty Oourt of Scotland, upon a charge of murder 
xmder the following circumstances : They were ordered to 
attend some custom-house officers, for their protection in 
making a legal seizure; and being in a boat with the 
officers in quest of the contraband goods, one Frazer and 
his companions came up with them, leaped into the boat, 
and endeavoured to disarm the soldiers. In the scuffle, 
the prisoners stabbed Frazer with their bayonets, and 
threw him into the sea. For this homicide the prisoners 
were tried and convicted of murder by a jury; and the 
Judge-Admiral sentenced them to death. But the High 
Court of Justiciary reversed this judgment, on the ground 
that the homicide in question was necessary for securing 
the execution of the trust committed to the prisoners. The 
report of this case contains the following remarks upon it 
by Mr. Forbes, afterwards Lord President of the Court 
of Session of Scotland; aad they appear to be of great 
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importance to military men* : ** Where a man las 5y taw 
" weapons pnt into his bands, to be employed not only in 
'* defence of bis life when attacked, but in support of the 
'< ezecation of the laws, and in defence of tbe property of 
" the Crown, and the liberty of any subject, he doubtless 
" may use those weapons, not only when his own life is 
*' put so far in danger that he cannot probably escape 
^ without making use of them, but also when there is im- 
^ minent danger that he may by yiolence be disabled to 
'^ execute his trust, without resorting to the use of those 
'' weapons ; but when the life of the officer is exposed to 
'' no demger, when his duty does not necessarily dH upon 
^ him for the execution of his trust, or for the preservation 
" of the property of the Crown, or the preservation of the 
** property or liberty of the subject, to make use of mortal 
" weapons, which may destroy His Majesty's subjects, 
" especially numbers of them who may be innocent, it is 
" impossible from the resolution of the Court of Justiciary 
" to expect any countenance to, or shelter for, the inhuman 
'' actf." This quotation, in the latter part of it, has a 
direct bearing on the case of the unfortunate Captain 
Porteus, whose trial took place in the following year, and 
whose melancholy fate is the groundwork of Sir Walter 
Scott's •* Heart of Mid Lothian." 

In the year 1786, the collector of customs on the coast 
of Fife made a seizure of contraband goods of considerable 
value, which were condemned and sold. Two of the pro- 
prietors of these goods took an opportunity of robbing the 
collector of just so much money as these goods had sold 
for. They regarded this as merely a fair reprisal, and no 
robbery ; but they were nevertheless taken up, tried, and 
condemned to death for the fact. With the exception of 
some smuggling transactions, in which they had been con- 
cerned, the prisoners were men of fair character ; and the 
mob expressed much dissatis&ction with their sentence, 
and the prospect of their execution. On the Sunday pre- 
ceding the day appointed fpr the execution, the prisoners 
were taken to a church near the gaol, attended by only 
three or four of the city guards, to hear divine service. 
None of the congregation had assembled, and the guards 
being feeble old men, one of the prisoners made a spring 
crver the pew where they sat, while the other, whose name 
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was Wilson, in order to facilitate his companion's escape, 
cangbt hold of two of the guards with his hands, and 
seized another with his teeth, and thus enabled his com- 
panion to join the mob outside, who bore him off to a place 
of safety. Wilson then composedly resumed his own seat, 
without making, any attempt to recover his own liberty. 
This generous conduct of Wilson created a strong public 
feeling in his favour; and the magistrates of Edinburgh 
soon learned that an attempt would be made by the inob 
to rescue him at the place of execution. They therefore 
procured some of the regular forces on duty in the suburbs 
to be posted at a convenient distance from the spot, so as to 
support the city guard, in case they should be vigorously 
attacked. The officer, whose turn it was to do duty as 
captain of the city guard, being deemed unfit for the 
critical duties of the day. Captain Porteus, unfortunately 
for himself, was appointed to the command on the occasion. 
His men were served with ball-cartridge ; and, by order 
of the magistrates, they loaded their pieces when they went 
upon duty. The execution took place without any disturb- 
ance until the time arrived for cutting down the body, 
when the mob severely pelted the executioner with stones, 
which hit the guards as they surrounded the scaffold, and 
provoked them to fire upon the crowd. Some persons at 
a distance from the place of execution were thus killed. 
As soon as the body was removed. Captain Porteus with- 
drew his men, and marched up the West Bow, which is a 
narrow winding passage. The mob having recovered from 
the fright occasione|d by the previous firing, followed the 
guard up this passage, and pelted the rear with stones, 
which the guards returned with some dropping shot, 
whereby some were killed, and others wounded. On 
reaching the guard-house they deposited their arms in the 
usual form, and Captain Porteus went with his piece in his 
hand to the Spread Eagle Tavern, where the magistrates 
were assembled. On his arrival there, he was charged 
with the murder of the persons who had been slain by the 
city guards, on the allegation that he had commanded the 
guards to fire. The mob was very riotous, and called 
for justice upon him ; and the magistrates, afi;er adjourn- 
ing to the council chamber, committed him to the Tolbooth 
for trial. The strongest feeling existed against him on the 
part of the mob, until the hour of his trial before the 
High Court of Justiciary arrived, when, to their great 



CRIMINAL LIABILITIES. 166 

fiatisfaction, lie was found guilty, and condemned to be 
hanged. The higher class of society, however, unaffected 
by the popular prejudice against the unfortunate prisoner, 
exerted themselves strenuously in his behalf, and succeeded 
in obtaining a reprieve. This created the greatest discon- 
tent among the lower orders, who, on the night before the 
day originally appointed for the execution, broke open the 
gaol, dragged the unhappy Captain Porteus down stairs by 
tiie heels, carried him to the common place of execution, 
and there throwing a rope over a dyer s pole, hanged him 
with many marks of barbarity. The perpetrators of this 
outrage were never discovered, and the subject gave rise 
to very warm debates in Parliament, particularly in the 
House of Lords, with respect to the conduct of the city 
magistrates and officers. 

It was quite clear, however, with reference to the crimi- 
nality of Captain Porteus, that he had ordered his men 
to fire without sufficient cause or justification ; and under 
such circumstances, he was in point of law justly found 
guilty of murder*. 

Ensign Hugh Maxwell, of the Lanarkshire Militia^ 
was tried in 1807,- before the High Court of Justiciary of 

* The following extract from Campbeira Life of John Duke of 
ArgyUf 807, is not without interest: *'It will be necessary here 
" to let the reader into the character of Captain Porteus, the 
^ spirit of the then guards, and the mob of Edinburgh. The captain 
** was originally bred a tailor, but that not suiting his genius, he 
" went into the army, and served some time in Flanders, in the last 
" war. On returning to his own country, upon the Peace of Utrecht, 
" or shortly after, he was made drill-master to the city guard of 
" Eklinburgh, in which place he behaved so well, that in a short time 
" he was made one of the captains, by the interest of Provost John 
'* Campbell, whose housekeeper he had married. Mr. Porteus be^ 
" haved in,this situation to the satisfaction of every body, except the 
'^ lower class of mechanics and journeymen, whom he checked in 
" their natural inclination to mobbing, and used sometimes, when he 
" had an opportunity, to chastise them very severely with his cane. 
" By this means, they both dreaded aud hated him with all the 
" rancour and malice they were capable of; and finding this unhappy 
" affidr furnished them a plausible handle, they were resolved to por- 
^' sue their revenge without any regard to mercy or humanity* 

" The city guards of Edinburgh were composed, at that time, 
** mostly of old men, who had served in the wars abroad, who were 
" very rail of their military knowledge, and thought at this time, 
" their courage and conduct were called in question, by calling in 
" the aid of the King's forces. They found themselves trosted widi 
" loaded pieces, which they imagined they had a discretionary powef 
** to use in their own defence, which 'tis possible they used without 

*' the command of their officer.** 
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Scotland, for the murder of Gharles dottier*, a Frenck 
prisoner of war at Greenlaw, by improperly ordering John 
Crow, a private eentinel, to fire into the room where 
Cottier and other prisoners were confined, and so causing 
him to be mortally wounded. It appeared that Ensign 
Maxwell had been appointed to the military guard over 
300 prisoners of war, chiefly taken from Fr^ch priva- 
teers. The building in which th^ were confined was 
of no great strength, and afforded some possibilities of 
escape. The prisoners were of a very turbulent character, 
and to prevent their escape during the long winter nights, 
an order was given that all lights in the prison should be 
put out by nine o'clock, and that if this was not done at 
the second call, the guard were to fire upon the prisoners, 
who were often warned that this would be the consequence 
of disobedience with regard to the lights. On the night 
in question there was a tumult in the prison, but of no 
great importance ; and Ensign Maxwell's attention having 
been on that account drawn to the prisoners, he observed 
a light burning beyond the appointed hour, and twice 
ordered it to be put out. This order not being obeyed, he 
ordered the sentry to fire, but the musket merely snapped. 
He repeated the order; the sentinel fired again, and 
Oottier received his mortal wound. At this time there 
was no symptom of disorder in the prison, and the pri- 
soners were all in bed. The general instructions issued 
from the Adjutant-Qenerars office in Edinburgh, for the 
conduct of the troops guarding the prison, contained no 
such order as that whidb Ensign Maxwell had acted upon ; 
and it appeared that the order in question was a mere 
verbal one, which had from time to time, in the hearing of 
the officers, been repeated by the corporal to the sentries 
on mounting guard, and had never been countermanded by 
those officers, who were also senior to Ensign MaxwelL 
The Lord Justice Olerk described the case to the juiy as 
altogether the most distressing that any court had ever 
been called upon to consider, and laid it down most dis- 
tinctly, that Ensign Maxwell could only defend himself 
by proving specific orders, which he was bound to obey 
wi^out diiscretion ; or by shewing that in the general dis- 
charge of his duty he was placed in circumstances, which 
gave him discretion, and called upon him to do what he 
did. His lordship was of opinion that both these grounds 
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of defence failed in the present ease ; and ihe jury having 
found Ensign Maxwell guilty of the minor ofifence of 
culpable homicide^ with a recommendation to mercy, the 
court sentenced him to nine months' imprisonment, i^sign 
Maxwell's conduct certainly exhibited none of those gross 
features which characterize murder ; but at the same time 
he was guilty of a rash and inconsiderate act, which, if he 
had not been engaged at the time in military duty, though 
he was mistaken in the exercise of it, would probably have 
been held to amount to murder. In Maxwell's case, the 
soldier who fired the shot was not prosecuted for the act, 
nor was he liable to such prosecution. 

It is laid down in a book of authority, that if a ship's 
sentinel shoot a man, because he persists in approaching 
the ship when he has been ordered not to do so, it will 
be murder, unless such an act was necessary for the ship's 
safety. And it will be murder, though the sentinel had 
orders to prevent the approach of any boats, had ammu- 
nition given to hina when he was put on guard, and 
acted on the mistaken impression that it was his duty. 
In Bex V, Thomas*, the prisoner was sentinel on board 
H.M.S. Achille, when she was paying off. The ordefss 
to him &om the preceding sentinel were to keep off all 
boats, unless they had officers in uniform in them, or unless 
the officer on deck allowed them to approach : and he 
received a noisket, three blank-cartridges, and three balls. 
The boats pressed, upon which he repeatedly called to 
them to keep off; but one of them persisted, and came 
close under the ship, and he then fired at a man in the 
boat and killed him. It was put to the jury to find 
whether the sentinel did not fire under the mistaken im- 
pression that it was his duty; and they found that he 
did. But the case being reserved for the opinion of the 
judges, their Lordships were unanimous that it was mur- 
der. They thought it, however, a proper case for a pardon : 
and further, they were of opinion that if the act had been 
necessary for the preservation of the ship, as if the deceased 
had been stirring up a mutiny, the sentinel would have 
been justified. 

The cases already cited turned upon the improper exeiw 
cise of discretion by the officers concerned. But in the 
followiiig case, though not attended with actual conse- 
quencea iirvolving a criminal charge, the discretion in the 
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use of armB was wisely exercised, and indicated great 
presence of mind, and correctness of judgment. 

Some years ago, the public journals of London recorded 
tlie meritorious behaviour of a private sentry, upon the 
occasion of a riotous mob assembled at the entrance of 
Downing Street, with the intent of attacking the Govern- 
ment offices in that quarter of the town. This man 
standing alone presented his musket, and threatened to 
fire upon the crowd, if the slightest attempt were made to 
approach the particular office for the defence of which he 
was placed on duty, and succeeded by the terror thus 
created, though at a great risk of consequences to himself, 
in keeping ti^e rioters at bay until a larger force arrived 
to assist him. The soldier's conduct was publicly much 
approved. It was also clearly legal according to Macadam's 
case * ; and if after the announcement of his intentions the 
mob had pressed forward to execute their purpose, he 
would have been held justified at law in firing at the rioters 
upon his own responsibility. The Duke of Wellington, 
as Constable of the Tower, testified his marked approbation 
of this man's conduct, by promoting him at once to a 
Wardership at that fortress. 

During the Irish insurrection of 184:8, Smith O'Brien 
was arrested at the railway station of Thurles, on a charge 
of high treason. A public passenger train was on the 
point of starting for Dublin, and the engineer was mounted 
on the engine, with the steam up, and everything in readi* 
ness for the immediate prosecution of the journey. The 
scene of the arrest lay in the disturbed district, which was 
in the occupation of the troops employed to suppress the 
insurrection and prevent its extension. General Mac- 
donald's aid-de-camp, having been apprised of the arrest, 
proceeded instantly to the station, and there commanded 
the engineer to dismount from the engine, and to stop the 
train; it being of the utmost importance to the public 
safety and service that the news of the arrest should not be 
carried along the line of railway, as the country people 
might assemble in great numbers and destroy tiie rails, 
and rescue the prisoner, or otherwise impede the convey" 
ance of the prisoner to Dublin. Such interference would 
obviously have occasioned great loss of life, besides the 
danger to the public service at such a season. The engi- 
neer at first refused to obey the aid-de-camp's orders 
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whereupon the officer presented his pistol at the engineer, 
and threatened him with instant death if he persisted in 
his refhsal. The man then dismounted; but it is conceived 
that the officer pursued a correct line of conduct, and 
exercised upon the occasion a sound discretion, which 
would have been a good l^al defence to him, if he had 
ultimately proceeded to execute his threat upon the engi- 
neer. "Power ih law (says Sir Edward Coke) means 
" power with force*." 

The right of officers or soldiers to interfere in quelling 
a felonious riot, whether with or without superior military 
orders, or the direction of a civil magistrate, is quite 
clear and beyond the possibility of mistiie. This subject 
however was formerly little understood ; and military men 
failed in their public duty through excess of caution. It 
was imagined also, that the Eiot Act, in allowing an hour 
for rioters to disperse before the capital penalty for riot- 
ing was incurred, suspended the right of interference with 
a mob, until after the expiration of the hour so allowed. 
But this was a gross error. 

"In 1780, (says Sir James Mansfield, C. J.) this mis- 
" take extended to an alarming degree. Soldiers with 
" arms in their hands stood by and saw felonies com- 
** mitted, houses burnt and pulled down before their eyes 
** by persons whom they might lawfully have put to death, 
" if Aey could not otherwise prevent them without inter- 
" fering; some because they had no commanding officer 
" to give them the command, and some because there 
" was no justice of the peace with them. It is the more 
" extraordinary, because formerly the posse ccmiUxtus, 
" which was the strength to prevent felonies, must, in a 
" great proportion, have consisted of military tenants, 
*' who held land by the tenure of military service. If 
" it is necessary for the purpose of preventing mischief, 
" or for the execution of the law, it is not only the right 
" of soldiers, but it is their duty, to exert themselves in 
" assisting the execution of a legal process, or to prevent 
" any crime or mischief being conmiitted. It is therefore 
" highly important that the mistake should be corrected. 
'' which supposes that an Englishman, by taking upon 
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** him the additional character of a soldier, puis off any 
'' of the rights and duties of an Englishfnan*/' 

In the celebrated trial f of Brackley Eennett, Esq., 
Lord Mayor of London, who was indicted and conyicted 
for breach of duty in not promptly quelling the great riots 
of London in 1780, by ordering the troops to dear the 
streets, Lord Mansfield, 0. J., said, '^The common law 
** and several statutes have invested justices of the peace 
*' with great powers to quell riots, because, if not sup- 
*^ pressed, they tend to endanger the constitution of the 
" country ; and, as they may assemble all the Ei;ng'8 sub- 
'' jects, it is clear they may call in the soldiers, who are 
'' subjects, and may act as such ; but this should be done 
** with great caution. It is well understood that magis- 
'^ trates may call in the military. It would be a strange 
*' doctrine, if, in an insurrection rising to rebellion, every 
** subject had not a power to act, when they possess the 
** power in a case of a mere breach of the peace. By 
" the Act of Geo. I. (the Riot Act) a particular direc- 
" tion is given to every justice for his conduct; he is 
'^ required to read the Act, and the consequences are ex- 
** plained. It is a step in terrorem and of gentleness ; and 
'* is not made a necessary step, as he may instantly repel 
** force by force. If the insurgents are not doing any act, 
** the reading of the proclamation operates as notice. 
** There never was a riot without bystanders, who go off 
" on reading the Act." 

George III. and his Attorney General (Wedderbum) 
both deservedly acquired high credit for their energy in 
the crisis of the riots of 1780. When the King heard that 
the troops which had been marched in from all quarters 
were of no avail in restoring order, on account of a scruple 
that they could not be ordered to fire till an hour after the 
Riot Act had been read, he called a cabinet council, at 
which he himself presided, and propounded for their con- 
sideration the legality of this opinion. There was much 
hesitation among the Councillors, as they remembered the 
outcry that had been made by reason of some deaths from 
the interference of the military in Wilkes*e riots, and the 
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eagerness with wliich grand juries had found indictments 
for murder against those who had acted nnder the com- 
mand of their superiors. At last the question was put to 
the Attorney-General, who attended as assessor, and he 
gave a dear, unhesitating, and mnqualified answer to the 
effect, that if the mob were committing a felony, as by 
burning down dwelling houses, and could not be prevented 
from doing so by other means, the military, according to 
the law of England, might and ought to be ordered to fire 
upon them; &e reading of the Riot Act being wholly 
unnecessary and nugatory under such circumstances. The 
exact words used by him on this occasion are not known ; 
but they must have been nearly the same which he em- 
ployed when he shortly afterwards expounded from the 
judgment seat the true doctrine upon the subject. The 
requisite orders were issued to the troops, ihe confla- 
grations were stopped, and tranquillity was speedily res- 
tored*. 

This eminent lawyer having become Chief Justice of 
the Oourt of Common Pleas, with the title of Lord 
Loughborough, delivered a charge to the grand jury on 
the special commission for the trial of the rioters of 1780, 
in the following termsf : '* I take this public opportunity 
" of mentioning a fatal mistake into which many persons 
** have fallen. It has been imagined, that because the law 
^ allows an hour for the dispersion of a mob to whom the 
** Riot Act has been read by the magistrate, the better to 
** support the civil authority, that during that time the 
" civil power and the magistracy are disarmed, and the 
" King's subjects, whose duty it is at all times to suppress 
** riots, are to remain quiet and passive. No such meaning 
" was within view of the legislature, nor does the opera- 
'* tion of the Act warrant such effect. The civil magis- 
** trates are left in possession of all those powers which 
** the law had given them before. If the mob collectively, 
** or a part of it, or any individual within or before the 
" expiration of that hour, attempts, or begins to perpe- 
'* irate an outrage amounting to felony, to pull down a 
** house, or by any other act to violate the law, it is the 
" duty of aU preterU, of whatever description they may be, 
'^ to endeavour to stop the mischief, and to apprehend the 
" offender." 

« Lord GampMl'8 Livet iff the OumMtn, Vol. VI. 137. 
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" A riot (says Mr. / Justice Gaselee) is not the less a 
*' riot, nor an illegal meeting the less an illega] meeting, 
'' because the proclamation of the Biot Act has not beea 
" read ; the effect of that proclamation being to make the 
" parties guilty of a capital offence if they do not disperse 
" within an hour ; but if that proclamation be not read, 
** the common law offence remains, and it is a misde- 
" meanour ; and all magistrates, constables, and even pri- 
" vate individuals are justified in dispersing the offenders; 
*' and if they cannot otherwise succeed in doing so, they 
" may use force*.*' 

After the suppression of the great riots of London in 
1780, by the aid of the troops, as already mentioned, 
the Government was acrimoniously attacked both in and 
out of Parliament, on the ground that the employment 
of a military force, to quell riots by. firing on the people, 
eould only be justified, if at all, by martial law pro- 
claimed under a special exercise of the Royal prerogative; 
and it was thence argued that the nation was living under 
martial lawf. But Lord Mansfield, the Chief Justice of 
the King's Bench, addressed the House of Lords on this 
subject, and placed it in its true light " I hold (said 
" His Lordship) that His Majesty, in the orders he issued 
" by the advice of his ministers, acted perfectly and 
'' strictly according to the common law of the land, and 

" the principles of the Constitution Every indi- 

'' vidual in his private capacity may lawfully interfere 
*' to suppress a riot, much more to prevent acts of felony, 
'' treason, and rebellion. Not only is he authorized to 
" interfere for such a purpose, but it is his duty to do 
'' so : and if called upon by a magistrate, he is punish- 
*' able in case of refusal. What any single individual 
'' may lawfully do for the prevention of crime and pre- 
'' servation of the public peace, may be done by any 
'' number assembled to perform their duty as good citi- 
'* zens. It is the peculiar business of all constables to 
*' apprehend rioters, to endeavour to disperse all un- 
*' lawful assemblies, and in case of resistance, to attack, 
'' wound, nay kill those who continue to resist ; — taking 
'' care not to commit unnecessary violence, or to abuse 
*' the power legally vested in them. Every one is justi- 
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" fied in doing what is necessary for the faithfxd dis- 
'' charge of the duties annexed to his office, although he 
" is doubly culpable if he wantonly commits an illegal 
** act under the colour or pretext of law., The persons 
" who assisted in the suppression of those tumults are t6 
" be considered mere private individuals acting as duty 
" required. My Lords, we have not been living under 
" martial law, but under that law which it has long been 
" my sacred function to administer. For any violation 
** of that law the ofienders are amenable to our ordi- 
*' nary courts of justice, and may l)e tried before a jury 
" of their countrymen. Supposing a soldier or any other 
*' military person who acted in the coursfe of the late 
" riots, had exceeded the power with which he was in- 
" vested, I have not a single doubt that he may be 
" punished, not by a court martial, but upon an indictment 
** to be found by the Grand Inquest of the City of Lon- 
^' don or the Oounty of Middlesex, and disposed of before 
'' the ermined judges sitting in Justice Hall at the Old 
'' Sailey. Consequently the idea is Mse that we are 
" living under a military government, or that, since the 
" commencement of the riots, any part of the laws or of 
" the Constitution has been suspended or dispensed with. 
" I believe that much mischief has arisen from a miscon- 
" ception of the Riot Act, which enacts that after pro- 
'' clamation made that persons present at a riotous assem- 
*' bly shall depart to their homes, those who remain 
** there above an hour afterwards shall be guilty of felony 
'' and liable to suffer death. From this it has beeh 
'' imagined that the military cannot act, whatever crimes 
'' may be committed in their sight, till an hour after such 
'' proclamation has been made, or, as it is termed, ' the 
" * Riot Act is read.' But the Riot Act only introduces 
" a new offence — remaining an hour after the proclama- 
'* tion — ^without qualifying any pre-existing law, or abridg- 
*' ing the means which before existed for preventing or 
*' punishing crimes*." 

In the case of Handcock v. Bakerf, which was an 
action brought against the defendants who were not con- 
stables, for forcibly detaining and confining the plaintiff, 
in order to prevent him from murdering his wife. Mr. 
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JoBtiee Heath made the following observations: "It is a 
" matter of the last consequence that it shonld be known 
" upon what occasions bystanders may interfere so as to 
" prevent felony. In the riots which took place in 1780, 
** this matter was much misnnderstoody and a general 
" prsnasion prevailed that no indifferent person could 
^ interpose without the authority of a magistrate ; in 
** consequence of which much mischief was done which 
" might otherwise have been prevented/* And in the 
same case, Mr. Justice CSiambre said : '' There is a great 
** difference between the right of a private person in cases 
" of intended felony and breach of the peace. It is lawful 
'' for a private person to do anything for the prevention of a 
** felony." And in so doing it becomes quite immaterial 
whether the persons wounded or slain are taking any active 
part in the riot. In the case of Clifford v. Brandon*, 
which was an action by a barrister of great eminence 
against the box-keeper of Oovent Garden Theatre, who 
had arrested him in die theatre for wearing in his bat a 
ticket with O.P. on it, — ^this being a badge of the party by 
whom the celebrated O.P. riots relative to the prices of 
admission were carried on, — ^and nothing else having been 
proved against him, — ^the Lord Ohief Justice, Sir James 
Mansfield, said : " If any person encouri^es, or promotes, 
*' or takes part in riots, whether by words, signs, or ges- 
" tures, or by wearing the badge or ensign of the rioters, 
" he is himself to be considered a rioter, he is liable to be 
" arrested for a breach of the peace. In this case all are 
" principals." 

But notwithstanding the existence of a clear right and 
duty on the part of military men voluntary to aid in the 
suppression of a riot, it would be the height of imprudence 
to intrude with military force, except upon the requisition 
of a magistrate, unless in those cases where the civil power 
is obviously overcome, or on the point of being overcome, 
by the rioters. 

With regard to the requisition of military aid by the 
dvil magistrate, the rule seems to be, that when once the 
magistrate has charged the military officer with the duty 
of suppressing a riot, the execution of that duty is wholly 
confided to the judgment and skill of the military officer, 
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who thenceforward acts independently of the nu^etrate 
nntU the Bervice required is fully performed. The magis* 
trate cannot dictate to the officer the mode of executing 
the duty ; and an officer would desert his duty if he sub- 
mitted to receive any such orders from the magistrate. 
Neither is it necessary for the magistrate to accompany the 
officer in the execution of his duty. 

The learning on these points may be gathered from the 
charge of Mr. Justice Littledale to the jury, in the trial 
of the Mayor of Bristol, for breach of duty in not suppres- 
sing the riots at that city in 1831. " Another charge 
'' (said His Lordship) against the defendant is, that upon 
** being required to ride with Major Beckwith, he did not 
*' do so. In my opinion he was not bound to do so in 
** point of law. I do not apprehend it to be the duty of 
*^ a justice of the peace to ride along and charge with the 
** military. A military officer may act without the au- 
** thority of the magistrate, if he chooses to take the 
'' responsibility ; but although that is the strict law, there 
** are few military men who will take upon themselves so 
*' to do, except on the most pressing occasions. Where it 
** is likely to be attended wiUi a great destruction of life, a 
** man, generally speaking, is unwilling to act without a 
'* magistrate's authority ; but that authority need not be 
*' given by his presence. In this case the mayor did give 
** his authority to act ; the order has been read in evidence ; 
** and he was not bound in law to ride with the soldiers, 
<< more particularly on such an occasion as this, when his 
'^ presence elsewhere might be required to give general 
'* directions. If he was bound to make one charge, he 
'* was bound to have made as many other charges as the 
<' soldiers made. It is not in evidence that the mayor was 
'* able to ride, or at least in the habit of doing so ; and to 
'' charge with soldiers it is not only necessary to ride, but 
** to ride in the same manner as they do ; otherwise it is 
'' probable the person would soon be unhorsed, and would 
** do more harm than good : besides that, if the mob were 
*' disposed to resist, a man who appeared in plain clothes 
*' leading the military would be soon selected and destroyed. 
** I do not apprehend that it is any part of the duty of a 
** person who has to give general directions, to expose him* 
'* self to all kinds of personal danger. The general com* 
*' manding an army does not ordinarily do so, and I can 
" see no reason why a magistrate should. A case may be 
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*' conceived where it might be prudent, but here no neces- 
" sity for it has been shewn*. 

This subject was also Immnously expounded by the kte 
Lord 0. J. Tindal, in his charge to the grand juiy on the 
special commission held at Btistol, on the 2nd January, 
1832, for the trial of the parties implicated in the formida^ 
ble riots and devastations committed in that city during 
the autumn of the previous year : ** It has been well said 
*' that the use of the law consists, first, in preserving men's 
" persons from death and violence, next, in securing to 
" them the free enjoyment of their property ; and although 
^' every single act of violence, and eadi individual breach 
'' of the law, tends to counteract and destroy this its pri- 
*' mary use and object, yet do general risings and tumultu- 
" ous meetings of the people in a more especial and parti- 
'* cular manner produce this efiPect, not only removing all 
" security, both from the persons and property of men, but 
*' for the time putting down the law itself, and daring to 

" usurp its place In the first place, by the com- 

" mon law, every private person may lawfully eiideavour, 
•* of his own authority, and without any warrant or sanction 
^' of the magistrate, to suppress a riot by every means in 
^ his power. He may disperse, or assist in dispersing, 
*^ those who are assembled ; he may stay those who are 
*' engaged in it from executing their purpose ; he may stop 
'' and prevent others whom he shall see coming up, from 
. ''joining the rest; and not only has he the authority, but 
'' it is his bounden duty, as a good subject of the King, to 
" perform this to the utmost of his ability. If the riot be 
" general and dangerous, he may arm himself against the 
" evil-doers to keep the peace. Such was the opinion of 
^ all the judges of England in the time of Queen Elizabeth, 
" in a case called ' The Case of Arms,* (Popham's Reports, 
*^ p. 121,) although the judges add, that ' it would be more 
** 'discreet for every one in such a case to attend and be 
*' ' assistant to the justices, sheriffs, or other ministers 
" ' of the King in doing this.* It would, undoubtedly, be 
" more advisable so to do ; for the presence and authority 
'* of the magistrate would restrain the proceeding to such 
*' extremities, until the danger was sufficiently immediate, 
** or until some felony was either committed or could not 
" be prevented without recourse to arms ; and at all events 
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" the assistance given by men who act in subordination to, 
'' and in concert with, the civil magistrate, will be more 
" effectual to attain the object proposed, than any efforts, 
" however -well intended, of separate and disunited indi^ 
'' viduals. But if the occasion demands immediate action, 
'* and no opportunity is given for procuring the advice or 
" simction of the magistrate, it is the duty of every subject 
" to cLct for himself y and upon his own responsibility in 
" suppressing a riotous and tumultuous assembly ; and he 
** may be assured that whatever is honestly done by him in 
" the execution of that object, will be supported and justi- 
" fied by the common law. And whilst I am stating the 
" obligation imposed by the law on every subject of the 
" realm, I wish to observe that the law acknowledges no 
" distinction in this respect between the soldier and the 
" private individual. The soldier is still a citizen, lying 
'* under the same obligation, and invested with the same 
" authority to preserve the peace of the King as any other 
" subject. If file one is bound to attend the call of the 
'* civil magistrate, so also is the other; if the one may 
'' interfere for that purpose when the occasion demands it, 
*' without the requisition of the magistrate, so may Die 
** other too ; if the one may employ arms for that purpose, 
" when arms are necessary, the soldier may do the same.* 
" Undoubtedly the same exercise of discretion which 
** requires the private subject to act in subordination to, 
" and in aid of, the magistrate, rather than upon his own 
'* authority, before recourse is had to arms, ought to operate 
" in a still stronger degree with a military force. But where 
*^ the danger is pressing and inunediate, where a felony has 
** actually been committed, or cannot otherwise be pre- 
** vented, and from the circumstances of the case no 
" opportunity is offered of obtaining a requisition from the 
" proper authorities, the military subjects of the King, 
*' like his civil subjects, not only may, but are bound to do 
" their utmost, of their own authority, to prevent the 
" perpetration of outrage, to put down riot and tumult, 
" and to preserve the lives and property of the people*." 

It is one result of the law» as laid down by the foregoing 
authorities, that a military officer refusing or failing, on a 
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proper occasion, to bring into action against a riotooa or an 
insurrectionary mob, the force nnder his command, wonld 
be guilty of an indictable offence at common law, and 
might be prosecuted accordingly for breach of duty, 
independently of his liability to military censure. 

The most recent case on this subject arose out of the 
conduct of the military at Six-mile Bridge, in the Gounty 
of Glare, during the Parliamentary election for that county 
in the year 1852. At the ensuing Spring Assizes held at 
Ennis in February 1853, an indictment for murder was 
preferred against the magistrate and the officers and men 
whose conduct was impeached ; but the grand jury threw 
out the bill : and the case is here noticed only for the sake 
of the charge delivered to them by Mr. Justice Perrin, 
who thus commented upon the law in its application to the 
offence of which the military were accused. 

** It appears that there was an escort of soldiers, con- 
'' sisting of forty men, with two seijeants, as a safeguard 
** for some persons going to the hustings at Six-mile Bridge, 
'* under the command of a captain and a lieutenant, and 
" the conduct of a magistrate— a very difficult and a very 
" nice service. With respect to the requisition, its terms, 
*' grounds, or sufficiency, die soldie^ could have no know- 
*' ledge. The orders of the general which they are bound 
'' to obey, and not permitted to canvass, were obligatory 
^' on them ; and for its sufficiency they are not responsible, 
" and you are happily relieved from any inquiry into that 
" matter. Under that order, and the command of Oaptain 
'' Eager, and the conduct of Mr. Delmege, they assembled. 
" They proceeded to Six-mile Bridge, and. were there with 
*' their arms in their hands in obedience to orders. Those 
" orders will not justify any unlawful conduct or violence 
" in them, but it accounts for their presence there in arms: 
'' for ordinary persons going on such an occasion as that to 
" the hustings would act very indiscreetly and very danger- 
" ously, if, perhaps, not very illegally, to arm themselves 
*' with deadly weapons, in order to meet obstruction or 
" opposition, if it were expected. But the soldiers were 
** bound, and were there under orders ; and that which in 
" other persons might denote a previous evil or deadly 
" intention, you will see, plainly suggests none in them, 
" for they must obey their orders as soldiers. There was 
" nothing iUegal in their proceeding through the crowd 
*' toith the freeholders, posMly like any other body of free- 
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*' holders and their companiane, but doing or offering no 
** wmece99ary violence, nor were they to he subject to any 
*^ violence beyond others* They had no right to force a 
*^ way through the crowd by violeneCy nor to remove any 
** obstruction, by arms, still less by discharging deadly Jire" 
** arms. They had no right to repel a trespass on them- 
" sdveSy or on the escort, by firing or inflicting mortal 
" wouinds. You will observe the distinction I take between 
" removing an obstruction and repelling a trespass in 
'' another part of the case. They had a right to lay hold 
** of, as every subject of Her Majesty has, and to arrest 
** persons guilty of any assault or trespass, or other act 
'* tending to a riot, either to restrain or make them 
** amenable. There is no distinction between soldiers 
<< and others in that respect, Lord Mansfield says, and his 
" attention was very much called to this subject, touching 
** the military engaged, not as soldiers, but, he says, as 
" citizens, and I say, as subjects of Her Majesty. No 
" matter whether their coats be red or brown, they are 
" employed not to subvert but to preserve the laws which 
'' they ought to prize so highly, taking care not to commit 
" any unnecessary violence, or to abuse the power vested 
" in them. Every one is justified in doing what is neces- 
'' sary for the fiEdthful discharge of his duty, although he 
** is deeply culpable if he wantonlv commits any illegal 
** act under the colour or pretext of law. Those persons 
** who assist in the suppression of tumults are to be con- 
" sidered as mere private individuals, acting as duty 
'' requires. It is a mistake to suppose that having resort 
" to soldiers, is introducing martial law or military govem- 
" ment Suppose a soldier, or any other military person, 
*' who acted in the course of the late occurrence, had 
'' exceeded the powers with which he was invested, there is 
'* no doubt that he^may be punished, not by a court-martial, 
'' but by an indictment, to be found hj the grand inquest 
^* of the county of Glare, and to, be disposed of before the 
'' criminal judge, acting with the assistance of the jury, in 
'* the court of the county. If assaulted, or struck with 
'' stones, they had a right to repel force by force, but not 
" with deadly or mortal weapons; though if provoked by 
" blows, so as to lose the command of their tempers — 
'* though more forbearance, perhaps, would be expected 
" from soldiers than from o&ers — ^if they did, when so 
'' provoked, use the mortal weapons in their hands, not 
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" with any previous premeditatioii on their parts so to nse 

" them, — ^and I have marked the distinction between soldiers 

" and others under snch circnmstances, — ^in such repnlsion 

" or affiray, the law, in consideration of the provocation and 

*^ the frailty of human nature, reduces the crime which 

" would otherwise be murder to manslaughter. And if it 

*' should still further appear that, having been so assailed 

" and attacked, they having been guilty of no aggression, 

*' and repelling force by force, ti^e violence proceeded so 

** far that, without any misconduct on their part» their lives 

'' were threatened, and in actual danger ; and if it appears 

" that, in order to save themselves and their lives, they 

'^ were obliged to fire, and did fire in the defence of their 

" lives, and slay, the homicide is excusable and justifiable. 

" BiU in order to warrant that finding hy the jury y or that 

"proceeding by the toldiers, you must be convinced by 

" a>ctual proof that their cofiduct had been aU through 

'* correct, and by actual proof— not the saying nor the 

" opinions of any individual — that their lives were in 

" danger, and were saved by the firing, and only by the 

" firing. In order to warrant such a finding as that, you 

" must entertain that conviction founded upon the evidence 

" given before you. The facts evincing danger imminent 

" to their lives, and which could be prevented only by 

*' the firing, must be established by clear evidence, de> 

*' monstrating that such danger existed, and could be pre- 

' ' served only by resorting to that deplorable remedy. In con^ 

** sidering that matter you will recollect that there were of 

** the party forty soldiers fuU.y armed, with fixed bayonets, 

'* under the commxind of two officers and two Serjeants ; 

** and further, that it is at least doubtful whether there was 

*' any legal command upon them to fire. No command 

" was given by their officers, — I think that is admitted on 

" all hands. And, further, you must recollect that the 

** firing cannot be justified upon the ground merely that 

" oihericise the freeholders might either have escaped or 

** been withdrawn. That would afford n4> justification for 

" slaying the assailants. You will also consider where the 

*' matter occurred— in this respect favourable to the accused 

" — a narrow lane. In another point of view (but that is a 

*^ matter for inquiry), it is said to have been near the 

** court-house, and near an open road where there was a 

•*' large body of police and a strong detachment of soldiers 

" stationed, and where several magistrates were in atten- 



CMMINAL UABIUTIES. 181 

" dance. You will also consider the matter I have before 
'^ taken into consideration, Whether the soldiers fired With- 
" out orders, and whether they showed the steadiness and 
" forbearance that they ought. I need not again repeat to 
" gentlemen of your intelligence, that when I state any- 
'^ thing, I merely state what I have been informed ; and I 
" will not state a word as to that, but you will look to the 
" evidence before you. If it shall appear to you that shots 
" were fired, and some persons were killed,* at a con- 
'' siderable distance from the lane, and out of that lane, 
" and by some of the soldiers who had occupied and 
" immediately came from it, and gained the open ground 
" without any continued resistance — where there wais no 
" pretence of danger to their lives, and the persons were, 
'' some at a great distance, and some of them with their. 
" backs turned, — if that state of facts appeared, without 
*' previous excitement and previous provocation, it would 
" amount to a case of murder ; but it will be for you to say 
*' whether such a state of facts as to some individual sol- 
** diers should appear — ^whether there was any previous 
" excitement and provocation (which, as I before told you, 
" would reduce the killing, though it would not justify it, 
" to manslaughter), continuing for a sufficient time, and 
" preventing the blood from cooling. You will consider 
" how far that consideration in your minds operates, arid 
^' leads you to the conclusion that they acted, not from a 
'' deliberate intention to take away life, but from the ex- 
** citement and warmth produced by previous provocation. 
" That would reduce the crime to manslaughter. There- 
" fore, gentlemen, as to those persona who were slain oh 
" what is called the Lodge Road, or near Miss Wilson's, 
** your inquiry will be — ^first, as to whether any persons 
'* were slain ; next, by whom they were slain : because, 
" unless it appears that the whole body of soldiers were 
" forward, and if it should appear there were only a few 
" there, it will be your duty to inquire with respect to 
'' them if it make any distinction in the finding — ^to 
^' identify and particularize those individuals. If you 
" should find that the homicide was of the worst descrip- 
" tion, and that they had unnecessarily, and without pro- 
'* vocation and excitement to excuse, and also a warmth of 
•' blood, for which there is allowance made, you could not 
" visit their act upon the whole body ; and, therefore, it 
'* wHl be material for you to ascertain who those indi- 



182 CRIMINAL LUSKLm£& 

** vidoal penons were. Tliat is as mnoh and aa important 
'' a part of the bill aa any other. Then, gentlemen, if they 
'' be distingnishable, it is your duty to do so. If you find 
" them guilty of a higher degree of offence than any of the 
'' others, you must be able to distinguish them ; for you 
'' cannot find a general verdict against all upon that With 
'' respect to those slain in the lane, if you are conyinced 
'' that the soldiers were not the aggressors, but that when 
'' they fired they were unlawfully assailed, so as to be in 
" real danger of their own lives, and could not otherwise 
^ save them, — as I before mentioned, it would amount to 
'' justifiable homicide, and ought to be so found. But if 
'' you think that, though they were not the aggressors, and 
'^ that they were assailed and struc^ and, being thereby 
" provoked, repelled force by force, with the affray thicken- 
'' ing, and they receiving blows, either from weapons in 
'' the hands, or stones cast upon them, — that they were 
*' provoked so, and repelled force by force, so as to get 
'' their blood so heated that they fired and slew them, — I 
'' think then, you ought to find a bill of manslaughter 
'' against all, that is, against every man who is proved to 
** you to have discharged his musket on that occasion ; but 
" you must have such proof of course. And whatever you 
** find with respect to those slain in the lane-^manslaughter 
'' or homicide in self-defence — ^you ought to find a bill of 
'' manslaughter, at the very least, against every soldier 
" who is proved to have fired in the broad street, or what 
'* is called the Lodge Road. These are the observations 
" that I think it right to suggest for your assistance. I 
" cannot, of course, in my imperfect view of the facts, give 
** you such advice and assistance as I would give a jury 
*^ upon a case which I had heard ; but I will be ready and 
" happy, if you find any difficulty in applying anydiing I 
*' have said upon the evidence, to give you such furtiier 
*^ assistance as I can, and answer any qu^tions which you 
'' shall put to me on the subject.** . 

It may perhaps be useful to subjoin a general order 
issued to the Oommander-in-Ghief at Madras in 'April 
1825, during the government of Sir Thomas Munro, 
shortly after a melancholy affair at Kittoor, in which 
one or two civil servants of the East India Company lost 
their lives under circumstances, which, in the opinion of 
the public authorities, indicated, both in the civil and 
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military functionaries, a want of general knowledge res- 
pecting the subject of the order* 

'' The Honourable the Governor in Council deems it necessary to 
lay do'wn the following rules relative to the exercise of the authority 
with which civil magistrates, and other officers acting in a similar 
capacity, are vested, for calling out military force to preserve the 
peace of the country. 

** 1 The first and most important rule is, that no civil officer 
shall call out troops until he is convinced, by a mature consideration 
of all the circumstances, that such a measure is necessary. 

'* 2 When the civil officer is satisfied of the necessity of the 
measure, he should, before carrying it into execution, receive 
the sanction of Government, unless the delay requisite for that 
purpose is likely to prove detrimental to the public interests. 
In that case also, he should fully report the cmsumstances to 
Government. 

" 3 When the civil officer mav not deem it safe to wait for the 
orders of Government, he should address his requisition for troops, 
not to any subordinate military officer, but to the officer commanding 
the division, to whom he should communicate his oljject in making 
it, and all the information he may possess regarding the strength 
and designs of those by whom the public peace is menaced or 
disturbed. His duty is confined to these points. He has no authority 
in directing miUtary opertUions, 

'" 4 The officer commanding the troops has alone authority to 
determine the number and nature of those to be employed ; the 
time and manner of making the attack; and every other operation 
for the reduction of the enemy. 

" 5 Whenever the officer commanding the division may think 
the troops at his disposal inadequate to the enterprise, he should 
call upon the officer commanding the neighbouring division for aid, 
md report to Government and to the Commander-in-Chief. 

'* 6 No assistant or subordinate magistrate is authorized to call 
out troops. When any such officer thinks military aid necessary, 
he must refer to his superior, the principal magistrate of the 
^strict. 

" The foregoing rules are to be observed, when it can be done 
without dimger to the public safety. Should any extraordinary* 
case occur, which admits of no delay, civil and military officers must 
then act accorcUng to the emergency, and the best of their judgment. 
' Such cases, however, can rarely occur, unless when an enemy be- 
comes the assailant ; and therefore occasion can hardly ever arise, 
for departing from the regular course of calling out troops, only by 
the requisition of the principal civil magistrate of the province, to 
the officer commanding the division. 

** Ordered, that the foregoing resolutions be published in general 
orders to the army, and be communicated for the information and 
guidance of such civil officers as they concern.*' 
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Negligent or incautionB use of military arms or weapbbif, 
may not only expose a man to an action for damages*, but 
also to criminal liabilities. Sir John Chichester, in play 
or spoit, passed at his servant with his sword in the Bcal>- 
bard. The servant parried with a bed staff. In the heat 
of the exercise, the chape of the scabbard flew off, and the 
servant was killed with the point of the sword. Mr. 
Justice Foster thus remarks upon these fisu^ts : ^' Sir John 
'' ought not to have used a deadly weapon with so little 
" caution. The chape was likely enough to be beaten off 
'^ in the violence of the play : and if that should happen, 
' * death or some great bodily harm must ensue. He did not 
** use that degree of circumspection which common prudence 
'* would have suggested. And therefore the fact so cir- 
** cumstancefl, might well amount to manslaughter, though 
" the exercise itself with proper weapons might have been 
" otherwise lawfulf ". 

Officers misdemeaning themselves in high commands on 
foreign stations, are not left to be sued in a civil action 
for damages simply by the party aggrieved. Delinquencies 
might thus escape exposure. By the Stat. 42 Geo. III., 
c. 85, every person employed by the Crown in any civil or 
military station, office, or capacity, and committing any 
crime, offence, or misdemeanour, under colour, or in the 
exercise of his office, may be prosecuted criminally by an 
information exhibited by the Attorney-General, or upon 
an indictment found by a grand jury in the ordinary way, 
and is liable, upon conviction, to the ordinary penalties for 
the like offence when committed to England, besides being 
liable, at the discretion of the Crown, or of the Court of 
King*s Bench, to be adjudged incapable of serving again 
in any military or public employment whatever. Under 
this Act the late General Sir Thomas Picton was tried 
before the Court of King's Bench at Westminster, in 
February 1806, on a charge of criminal misdemeanour, for 
having given an order, whUe he was Governor of Trinidad, 
for the infliction of torture on a female, from whom it was 
desired to obtain evidence or a confession in support of a 
prosecution for a robbery committed in her master's house; 
General Picton's defence was, that the occurrence took 
place in the ordinary course of judicial proceedings, over 
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which he presided as Gk)vemor, and that torture was allowed 
in such cases by the law of the island. The latter point, 
however, was not established to the satisfaction of the 
court, and, under the direction of the Chief Justice, Lord 
EHenborough, the jury found General Picton guilty. 
Upon additional evidence being obtained regarding the 
Spanish law prevailing in Trinidad the Court of King's* 
Bench granted a new trial, which took place accordingly 
in June 1808, when the jury gave a special verdict, finding 
all the facts proved, together with the law of the island, 
and submitting to the court whether or not the criminal 
charge was sufficiently established. Long arguments 
subeequently took place, during which General Picton was 
at large on bail, which liberty was afterwards extended 
indefinitely in 1812. " It was thought by the bar, (says 
" the editor of the State Trials), that had the opinion of 
*' the court been delivered, judgment would have been 
" given against General Picton ; but that upon a considera- 
" tion of the merits, it would have been followed by a 
'' punishment so slight, and so little commensurate with the 
*' magnitude of the questions etnbraced by the case, as to 
** have reflected but little credit on the prosecution*. 
" The judgment of the Court, was therefore never prayed ; 
*• and in 1809, while these proceedings were pending, 
" General Picton was appointed to the command of a 
" brigade, at the attack of Walcheren, where he com- 
" menced that series of brilliant services, which termi- 
" nated with his death at Waterloo." From the proceed- 
ings, however, which took place in the Court of King's 
Bench, it will not be an unsafe inference, that when a 
foreign colony or dependency becomes a British conquest; 
its inhabitants, though permitted in a general way to 
retain their own laws and institutions, become entitled 
to certain constitutional privileges of British subjects', 
one of which is unquestionably the right of exemption 
from torture. 

It is the opinion of the best writers on public law, that 
in civil war, where armies on both sides take the field, 
and contend for the pre-eminence of the party which they 
support, the prisoners taken on either side are entitled to 
all the rights of prisoners of war, and ought not to be 
treated as malefactors. But this doctrine has not always 
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been observed in tihe heats and animositieBy to which sach 
contests naturally give rise*. 

A commission from a foreign po¥rer is no defence to a 
tebel taken in arms, and actnally fighting against his 
sovereign. In point of law, the aocqitance of such a com- 
mission, from a foreign Government, at war with England, 
is in itself an act of treasonf . 

Among the prisoners tried in England for participation 
in the Scotch rebellion of 1745, was Colonel Francis Town- 
ley, the representative of an ancient family in Lancashire. 
He had in early life entered the French service, in which 
he had much distinguished himself at the Siege of Philips- 
burgh, and on many other occasions : and he still held a 
commission from the King of France, when he joined the 
> army of the Pretender. He set up two defences at his 
trial. The first was, that he ought to be treated as a 
prisoner of war, and not as a traitor, for that he had acted 
under the authority of a foreign sovereign carrying on 
open war against the Orown of Qreat Britain. He de- 
manded, therefore, instead of being executed for high 
treason, to be exchanged undei; a cartel^ lately established 
between the two countries, according to the usages of 
honorable hostilities. His second ground of defence was, 
that if he were still liable to be treated as an English sub- 
ject, he was at all events entitled to the benefit of the 
Articles of Capitulation at Carlisle, whereby the Duke of 
Cumberland, as Commander-in-Chief of King Qeorge*s 
troops, engaged that on the surrender of the city, the 
prisoners taken in arms '^ shall not be put to the sword, 
*' but be reserved for the King's pleasure." This amounted, 
as the prisoner contended, to a solemn pledge that their 
lives should be spared, and was a bar to any capital pro- 
ceedings against them. Lord Chief Justice Lee : '' Neither 
" defence can avail : 1. The prisoner is a native-bom sub- 
" ject of this realm, and cannot free himself from the 
" allegiance which he owes to his own sovereign, by enter- 
" ing into the service of a foreign state. Our law says, 
** Nemo potest exuere pcUnam. The very fact relied upon, 
'* that the prisoner is m the service of France, a country 
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" with which we are now at war, is an adherence to the 
'* King's enemies, and an overt act of high treason. 2. The 
*^ second defence we could give no effect to here ; and it 
** conld only he made the foundation of an appeal to the 
** Crown, to withdraw a prosecution, which ought not to 
" have heen i|istituted ; hut as it has heen brought forward 
'' I think I am bound to say that, in my opinion, there is 
" no foundation for it in reason, justice, or honour. The 
*' only fair meaning of the words relied upon is, that the 
'' prisoners should not immediately be put to death by 
** Martial law, as rebels taken in arms, but should have the 
" benefit of a fair trial, according to our humane forms of 
** procedure before the Judges of the Land*." 

In connexion with this subject, the melancholy case of 
the French Marshal Ney may be mentioned, as. one of 
striking similarity to that of Colonel Townleyf. 
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CHAPTER X. 
LIABILITY ON CONTRACTS. 

BY analogy to the rale which protects an officer from 
the treatment of a trespasser or malefactor, in res- 
pect of acts done hy him in the execution of the behests 
of his own Government, a similar immunity is extended to 
him in respect of contracts which he enters into for public 
purposes within the sphere of his authority. No private 
means or .resources could be adequate to the support of 
such responsibilities; the weight of which, under any 
other rule, would effectually deter the best citizens of a 
state from rendering their services to the Government. On 
high grounds, therefore, of public policy it has long been 
established, that no action will lie against any government 
officer upon contracts made by him in his official character 
for public purposes, and within the legitimate scope of his 
duties. 

" Great inconveniences (says Mr. Justice Ashhurst) 
'' would result from considering a governor or commander 
*^ as personally responsible in such cases. For no man 
" would accept of any office of trust imder Government 
" upon such conditions. And indeed it has been frequently 
'^ determined that no individual is answerable for any 
" engagements which he enters into on their behalf*." 

*' In any case (says Mr. Justice Buller) 

'' where a man acts as agent for the public, and treats in 
*' that capacity, there is no pretence to say that he is per- 
" sonally liablef-" This doctrine applies in full force to 
military officers in the exercise of their professional duties. 

One of the earliest cases of this nature was Macheath v, 
Haldimandf, in which it appeared that General Haldi- 
mand, being Commander-in-Ohief and Governor of Quebec, 
had, in those capacities, appointed Captain Sinclair to the 
command of a fort upon Lake Huron, with instructions to 
employ one Macheath in furnishing supplies for the service 
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of the Grown. In pursuance of these orders, Macheath 
had famished various articles for the use of the fort ; and 
Captain Sinclair, according to his instructions from General 
Haldimand, drew hills upon him for the amount. Mac- 
heath also remitted his accounts to General Haldimand at 
Quehec, with the following words prefixed : " Government 
•* debtor to George Macheath for sundries paid by order 
*' of Lieutenant-Governor Sinclair." General Haldimand 
objected to several of the charges, and refused payment of 
the amount ; but ultimately made a partial payment on 
account, without prejudice to Macheath's right to the 
remainder, to recover which he brought the present action. 
At tlie trial it appeared so clearly that Macheath had dealt 
with Generid Haldimand solely in the character of com- 
mander-in-chief, and as an agent of Government, that Mr. 
Justice BuUer told the jury they were bound to .find for 
the defendant in point of law. The jury gave their verdict 
accordingly; and upon the express ground of General 
Halimand's freedom from personal liability in such a case, 
the Court of King's Bench were unanimous in refusing a 
new trial. 

In a case which was tried before Lord Mansfield, one 
Savage brought an action against Lord North, as First 
Lord of the Treasury, for the expenses which he (Savage) 
had incurred in raising a regiment for the service of 
Government; and Lord Mansfield held that the action did 
not lie*. So in another case of Lutterlop v. Halseyf, an 
action was brought against a commissary for the price of 
forage, supplied to the army by the plaintiff, at the request 
of the defendant, in his official* character; and the commis- 
sary was held not to be liable} . 

On another occasion a suit was instituted in Chancery 
against General Burgoyne, for a specific performance of a 
contract for the supply of artillery carriages in America. 
But Lord Chancellor Thurlow said there was no colour 
for the demand as against General Burgoyne, who acted 
only as an agent for Gk>vemment ; and His Lordship dis* 
missed the suit with coBt8§. 

In 1818 an action was brought against Hall, the late 
pmser of H. M. S. La BeUe Poide^ by the purser's steward 
of the same ship, to recover the amount of pay due to the 
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latter for Us services on board. It appeared that the 
purser's steward could not be appointed without the con- 
sent of the commander, and that he was entitled to the 
pay of an able seaman, but nsoally received pay under a 
private contract with the purser. The Chief Justice, Lord 
Elllenborough, at first felt some difficulty in the case ; but 
considering how very extensive the operation of the 
principle might be, if such an action could be supported, 
and if a person, receiving a specific salary from the Grown 
in respect of his situation, could recover remuneration for 
his services from the officer under whose immediate autho- 
rity he acted, and that the purser had no fund allowed him 
out of which such services were to be paid. His Lordship 
was of opinion that the plaintiff had no right of action 
against the purser. 

It is quite immaterial also, whether the officer gives the 
orders in person, or through a subordinate agent appointed 
by himself. The creditor cannot, in the latter case, cbaige 
the officer with a personal liability. In Myrtle v. Beaver*, 
the plaintifi; a butcher at Brighton, brought an action 
against Major Beaver, the captain of a troop in the 
Hampshire Fencible Cavalry, for the price of meat sup- 
plied to the troop when quartered at Brighton, in January 
and February l^DO. One Bedford, a serjeant in the troop, 
had been employed by Major Beaver, according to his 
duty as captain, to provide for the subsistence of ^e men ; 
and so long as Major Beaver remained with the troop, he 
regularly settled the butcher's bill monthly, up to the 24th 
January, 1800. At that date Major Beaver was detached 
with a small party to command at Arundel, the greater 
part of the regiment remaining at Brighton under the 
command of the colonel; and the command of Major 
Beaver's troop, with the duties of providing for its sub- 
sistence, devolved on Lieutenant Hunt, who continued to 
employ Seijeant Bedford in providing supplies for the 
men, and gave him money for that purpose. The plaintiff 
furnished meat as before, under Serjeant Bedford's orders, 
but it did not appear that he had been apprised of the 
change of the authority, under which the serjeant gave 
those orders. On the 20th February, and before the usoal 
monthly period of settling the butcher^s bill. Lieutenant 
Hunt, who was also paymaster of the regiment^ absconded 
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with the regimental momee, and left the plaintifiTs demand 
and the regimental accounts nnsettled. As Serjeant Bed- 
ford had, in the first instance, been accredited by Major 
Beaver, as his agent for ordering the supplies, the plaintiff 
Myrtle contended that until he had been informed of the 
discontinuance of that authority, he had a right to presume 
its continuance, and to look to Major Beaver for payment 
as before. But the Oourt of King's Bench held, that 
although the seijeant acted by Major Beaver's orders, he 
was not to be considered as the agent of a private indi* 
vidual, as it was plain that he acted as agent for whatever 
officer happened to have the command of the troop. There 
was, therefore, no ground for fixing Major Beaver with 
any personal liability in the matter. 

In Rice v, Ghute*, the plaintiff's demand was for forage 
supplied to the Hampshire Fencible Cavalry, at Brighton, 
from October 1799 to May 1800. The defendant was 
captain of a troop in that regiment, and appointed Quar- 
ter-master Reed, of the same troop, to be its clerk, at an 
annual salary of 101. Reed proved the delivery of the 
forage, as ordered by himself, under the express directum 
of Oaptain Ohute. In that point the case differed from 
Major Beaver's case, as he was absent from Brighton whea 
the supplies were ordered, and had not personally inter- 
fered in the business. It was shewn also, from the accounts 
of Paymaster Hunt, who had absconded, that the regiment 
was indebted to him in the sum of 7001, ; and from thence 
it was argued that the captains of the troops were to that 
extent personally answerable for the supplies of the regi** 
ment. At the trial, the jury found a vercdct for the plain- 
tiff. But, on a motion for a new trial, the Chief Justice, 
Lord Kenyon, said : ** I cannot conceive how the captain 
" of a troop can be personally responsible for the forage 
'' furnished to the troop, whether he has received any 
** money for that purpose or not. It is admitted that the 
** goods were not furnished upon his express undertaking. 
" They were not ordered by the clerk, who receives Ms 
** orders from whatever officer happens to be in the qom« 
" mand at the time. But it is notorious to aU parties^ 
** that he does not contract as an individual, but on the 
'^ behalf of Government And Government, it appears, 
" provides money for this very purpose, which is issued 
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" from time to time to the paymaster of the regiment. 
'' The parties who famiBh the goods know that the money 
" is not to come out of the pocket of the captain of the 
" troop." The verdict was therefore set aside. 

An agent of Government may, however, render himself 
personally liahle npon contracts made hy himself in the 
execution of his office. On this principle an action was 
brought against General Burgoyne, to recover a sum of 
money due to the plaintiff as provost-marshal of the 
British Army in America ; the General having promised 
that the plaintiff should be paid at the same rate as the 
provost-marshal under General Howe had been. At the 
trial, an objection was taken to the legality of the action ; 
but Lord Mansfield refused to stop the case, and the plain- 
tiff thereupon went into his evidence. It appeared, how- 
ever, in the course of the inquiry, that the plaintiff's demand 
had been satisfied; apd, therefore, the verdict was in 
favour of General Burgoyne. But it is evident from Lord 
Mansfield's suffering the trial to go on, that His Lordship 
thought a commanding officer might so act as to make 
himself personally liable in such a case ; and the question, 
whether he had so acted or not, was for the determination 
of a jury*. 

In the next casef it was accordingly sought to fix a 
naval officer with a personal liability for supplies furnished 
to his crew, on the ground of the language used by him on 
the occasion of ordering the supplies. 

Lieutenant Temple was first lieutenant of H. M. S. 
Boyne, and on her arrival at Portsmouth from the West 
Indies, he inquired for a slop-seller to supply the crew 
with new clothes, saying '' He will run no risk; I will see 
^' him paid." One Keate being accordingly reconmiended 
for this purpose. Lieutenant Temple called upon him and 
used these words, '' I will see you paid at the pay-table.; 
"are you. satisfied?" Keate answered, "Perfectly so.** 
The clothes were delivered on the quarter-deck of the 
Boyne, though the case states that slops are usually sold 
on the main-deck. Lieutenant Temple produced samples 
to ascertain whether his directions were followed. Some 
of the men said that they were not in want of any clothes, 
but were told by the Lieutenant that if they did not take 
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them he would piiniBb; them ; and others, who stated that 
they were only in want of part of a suit, were obliged to 
take a whole one, with anchor buttons to the jacket, such 
as were then worn by petty officers only. The former 
clothing of the crew was very light, and adapted to the 
climate of the West Indies, where the Boyne had been 
last stationed. 'Soon after the delivery of the slops, the 
Boyne was destroyed by fire, and the crew dispersed into 
different ships. On that occasion Keate, the slop-seller, 
expressed some apprehension for himself, but was thus 
answered by Lieutenant Temple — " Captain Grey (Captain 
" of the Boyne) and I will see you paid ; you need not 
*' make yourself uneasy." After this the Commissioner 
catue on board the Commerce de Marseilles to pay the 
crew of the Boyne, at which time Lieutenant Temple 
stood at the pay-table, and took some money out of the 
hat of the first man who was paid, and gave it to the slop- 
seller* The next man, however, refused to part with his 
pay, and was immediately put in irons. Lieutenant 
Temple then asked the Commissioner to stop the pay of 
the crew, but he answered that it could not be done* It 
WBB in evidence that though the crew were pretty well 
clothed, yet from the lightness of their clothing they were 
not properly equipped for the service in which they were 
engaged ; and the compulsory purchases were not impro- 
perly ordered by the officer. Under these circumstances, 
Keate, the slop-seller, being ipable to obtain the payment 
to which he was entitled, brought his action against Lieu- 
tenant Temple for the price of the clothing; and Mr. 
Justice Lawrence told the jury that if they were satisfied 
that the goods were advanced on the credit of the Lieu- 
tenant as immediately responsible, Keate was entitled to 
recover the amount ; but if they believed that Keate, on 
supplying the goods, relied merely on the Lieutenant*8 
assistance to get the money from the crew, the verdict 
ought to be in favour, of the Lieutenant. The jury found 
a verdict against ;LieBtenant Temple, but the Court of 
Common Pleas set it aside. Eyre, C. J.: ^The sum 
** recovered is 576Z. 7s. %d.^ and this against a lieutenant 
« in the navy, a sum so large that it goes a great way 
** towards satisfVing my mind that it never could have been 
<' in contemplation of the defendant to make himself liable, 
** or of the slop'Seller to fwmuk the goods on his credit, 
'' I can hardly tlpink that had the Boyne not been burnt, 

L.O.A. 9 
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** and the plaintiff been aaked whether he would hftre the 
** lieutenant or the crew for his paymaster, but that be 

** would have given preference to llie latter From 

** the nature of the case it is apparent, that the men were 
" to pay in the first instance ; the defendant's words weie 
^ ' I will see you paid cU thepay^tabU ; Are you satisfied?' 
" and the answer was, 'Perfectly so;' the meaniiig of 
'* which was, that however unwilling the men might be to 
** pay of themselves, the officer would take care that they 
'' should pay. . . . • I think this a proper case to be sent to 
« a new triaL" The verdict found against Lieutenant 
Temple was accordingly set aside. 

But where an officer acting in his private capacity and 
for his own private purposes, enters into any contraot with 
another officer or a private individual, the ordinary rules 
and principles of law apply to such cases in the same 
manner as between civilians. Some instances founded on 
transactions of a professional nature, may perhape be not 
improperly here stated. 

A lieutenant in the East India Company's army sttled 
in an Indiaman from Madras to London, and tendered the 
regulation price in payment for his passage-money, This 
was refused by the captain of the ship, who brought an 
action for a larger amount** It appeal^ that by an order 
of the Oourt of Directors, officers of the rank of Heutenant 
were to pay 1000 rupees, and no more> for their passage 
and accommodation at the captain's table : but the captain 
contended that a lieutenant, for the regulation price, was 
only entitled to swing his cot in the steerage^ whereas in 
the present case he had been allowed a cabin to himselfi 
for which the additional payment was required. Evidence 
having been g^ven at the trial that during the voyage no 
officer slept in the steerage, and that Lieutenant Gookson's 
cabin would have remained empty had he not occupied it, 
the Ohief Justice, Lord Ellenborough, was of opinion, that 
there was no ground for charging him with any peasage- 
money beyond the regulation price. 

In another case, a military officer brought an action to 
recover part of the passage^money paid to the captain of a 
ship, who had agreed to carry him as a passenger io 
Antigua. The pkintiff had paid the money before the 
commencement of the voyage, and had intended to hare 



'*' Adderley v. Cookson, 2 Campbell's iqwrU, 18. 



LIABILITY ON CONTRACTS. 195 

gone on board at Portsmouth ; bat the Inggage was shipped 
in the Thames, and in proceeding ronnd from the river to 
Portsmonth the ship was lost. It. iqipeared in evidence, 
that it is usual for the passage-money to be paid in London, 
and that the stores for the use of the passengers were 
always put on board in the river. The Lord Chief Justice' 
Gibbs, in his direction to the jury, said* : *' If the money 
" had been paid at the end of the voyage, the defendant 
" could not have recovered any part o^ it, there being an 
^ entire contract to carry the plaintiff ^om London to 
" Antigua. But if the voyage was commenced, and the 
** ship was prevented from eompleting it by perils of navi- 
*' gation, the Captain may be entitled to retain the passage- 
'' money previously paid to him. The contract for &is 
" purpose may either be express, or may be evidenced by 
^ established usage. Here it is proved that in West India 
"voyages the passage-money is paid before the voyage 
''conimences; and it does not appear to be returned, 
^ although the voyage is defeated. On the other hand, if 
'Uhe ^p were lost before the conomencement of the 
'< voyi^e for which these parties had contracted, the money 
'' paid by anticipation must be retumedt*'' 

Oaptain Oompton, of the BoUan East Indiaman, was 
sued by a captain in the army for a breach of contract, in 
not property conveying the plaintiff as a cuddy passenger, . 
on a voyage from Madras to London^. The grounds of 
the action were, that the plaintiff had not been treated as 
a caddy passenger, but had been excluded by Captain 
Oompton nom the cuddy, and from walking on the weather 
side of the ship. The defence was, that the conduct of the 
I^aintiff was vulgar, offensive, indecorous, and \jnbe- 
coming ; and that he had threatened to cane the defendant. 
Upon these grounds of defence^ the Lord Chief Justice 
Tmdal observed : ** There is some evidence that the plain- 
^ tiff was in the habit of reaching across the passengers, 
*" and of taking potatoes and broiled bones with his fingers. 
** It would be <^cult to say if it rested here, in what 
'' degree want of polish would, in point of law, warrant a 
** captain in excluding a passenger from the cuddy ; con- 
*' duct unbecoming a gentleman, in the strict sense of the 
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** and the pkintiff been aaked whether he would hare liie 
** lieutenant or the crew for his paymaster, but that be 

** would have giv^i preference to Ihe latter From 

** the nature ot the caae it la apparent, that the men were 
** to pay in the first inatance ; the defendant's words were 
^* ' I will see yon paid cU tlupay^dbU; Are you satisfied?' 
"and the answer was, 'Perfectly so;' the meaning of 
'* which was, that however unwilling the men might be to 
'' pay of themselres, the officer would take care that they 

" should pay I think this a proper case to be s^it to 

<< a new triaL" The verdict found against Lieist^umt 
Temple was accordingly set aside. 

But where an officer acting in his private capacity and 
for his own private purposes, enters into any contract with 
another officer or a private individual, the ordinary rules 
and principles of law apply to such cases in the same 
manner as between civilians. Some instances foimded on 
transactions of a .professional nature, may perfaape be not 
improperly here stated. 

A lieutenant in the East India Oompany's army sailed 
in an Indiaman from Madras to London, and tendered the 
regulation price in payment for his passage-money, This 
was refused by the captain of the ship, who brought an 
action for a larger amount** It appeared, that by aa order 
of the Court of Directors, officers of the rank of Heatenant 
were to pay 1000 rupees, and no more^ for their passage 
and accommodation at the captain's table : but the captain 
contended that a lieutenant, for the regulation price, was 
only entitled to swing his cot in the steerage^ whereas in 
the present case he had been allowed a cabin to himself, 
for which the additional payment was required. EvideDoe 
having been g^ven at the trial that during the voyage no 
officer slept in the- steerage, and that Lieutenant Goc^caon's 
cabin would have remained empty had he not oocuiHed it, 
the Ohief Justice, Lord Ellenborough, was of opinion, that 
there was no ground for charging him with any passage* 
money beyond the regulation price. 

In another case, a military officer brought an action to 
recover part of the passage^money paid to the captain of a 
ship, who had agreed to carry him as a passenger io 
Antigua. The plaintiff had paid the money before the 
commencement of the voyage, and had intended to hare 
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gone on board at Portsmontb ; bnt the luggage was shipped 
in the Thames, and in proceeding round from the river to 
Portemonth the ship waa lost. It iqipeared in evidence, 
that it ia ustiai for the passage-money to be paid in London, 
and that the stores for the nse of the passengers were 
always put on board in the river. The Lord Chief Justice 
Gibl^, in his direction to the jury, said* : *' If the money 
" had been paid at the end of the voyage, the defendant 
" conld not have recovered any part o^ it, there being an 
" entire contract to carry the plaintiff ^m London to 
" Antigua, ^t if the voyage was commenced, and the 
** ship was prevented from eompleting it by perils of navi- 
" gation, the Oaptain may be entitled to retain the passage- 
" money previously paid to him. The contract for ^is 
" purpose may either be express, or may be evidenced by 
** established usage. Here it is proved that in West India 
" voyages the passage-money is paid before the voyage 
** commences ; and it does not appear to be returned, 
** although the voyage is defeated. On the other hand, if 
'Uhe s^p were lost before the commencement of the 
" voyi^e for which these parties had contracted, the money 
** paid by anticipation must be retumedf." 

Oaptain Oompton, of the Bolton East Indiaman, was 
sued by a captain in the army for a breach of contract, in 
not properly conveying the plaintiff as a cuddy passenger, . 
on a voyage from Madras to London:}:. The grounds of 
the action were, that the plaintiff had not been treated as 
a caddy jpassenger, but had been excluded by Captain 
Oompton from the cuddy, and from walking on the weather 
side of the ship. The defence was, that the conduct of the 
I^aintiff was vulgar, offensive, indecorous, and i^nbe- 
coming ; and that he had threatened to cane the defendant. 
Upon these grounds of defence^the Lord Chief Justice 
Tindal observed : ^* There is some evidence that the plain- 
'* tiff was in the habit of reaching across the passengers, 
**93adoi taking potatoes and broiled bones with his fingers. 
" It would be cUfficult to say if it rested here, in what 
** degi«e want of polish would, in point of law, warrant a 
" captain in excluding a passenger from the cuddy; con- 
^ duet unbecoming a gentleman, in the strict sense of the 
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** and the plaintiff been aaked whether he would hare ^e 
" lieutenant or the crew for hie paymaster, but that he 

*' would have given preference to iSae latter From 

*^ the nature of the caae it le apparent, that the men were 
" to pay in the first instance ; the defendant's words weie 
^ * I will see you paid at thepay^tdbU; Are you sattsfied?' 
" and the answer was, 'Perfectly so;' the meaning of 
*' which was, that however unwilling the men might be to 
" pay of themselves, the officer would take care that they 

" should pay I think this a proper case to be sent to 

'' a new trial" The verdict found against Lieutenant 
Temple was accordingly set aside. 

But where an officer acting in his private capacity and 
for his own private purposes, enters into any oontract with 
another officer or a private individual, the ordinary rules 
and principles of law apply to such cases in tbie same 
manner as between civilians. Some instances founded on 
transactions of a professional nature, may perfaape be not 
improperly here stated. 

A lieutenant in the East India Company's army suled 
in an Indiaman from Madras to London, and tendered the 
regulation price in payment for his passage-money, This 
was refused by the captain of the ship, who brought on 
action for a larger amount** It appeal^, that by an order 
of the Oourt of Directors, officers of the rank of Heatenant 
were to pay 1000 rupees, and no more> for theb passage 
and accommodation at the captain's table : but the ci^>tam 
contended that a lieutenant, for the regulation price, was 
only entitled to swing his cot in the steerage^ whereas in 
the present case he had been allowed a cabin to himself, 
for which the additional payment was required. Evidence 
having been g^ven at the trial that during the voyage no 
officer slept in the steerage, and that Lieutenant Godcson's 
cabin would have remained empty had he not occupied it, 
the Ohief Justice, Lord Ellenborough, was of opinion, that 
there was no ground for charging Um with any passage* 
money bevond the regulation price. 

In anoiher case, a military officer brought an action to 
recover port of the passage-money paid to the captain of a 
ship, who had agreed to carry him as a passenger io 
Antigua. The plaintiff had paid the money before the 
commencement c^ the voyage, and had intended to hare 
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gone on board at Portsmouth ; but the Inggage was shipped 
in the Thames, and in proceeding ronnd from the river to 
Portsmonth the ship was lost It iqipeared in evidence, 
that it is usual for the passage-money to be paid in London, 
and that the stores for the use of the passengers were 
always put on board in the river. The Lord Chief Justice 
Gibli, in his direction to the jury, said* : *' If the money 
" had been paid at the end of the voyage, the defendant 
" could not have recovered any part of it, there being an 
^ entire contraet to carry the plaintiff ^om London to 
" Antigua. But if the voyage waa commenced, and the 
" ship was prevented from oompleting it by perils of navi- 
" gation, the Oaptain may be entitled to retain the passage- 
" money previously paid to him. The contract for &is 
" purpose may either be express, or may be evidenced by 
** established usage. Here it is proved that in West India 
''voyages the passage-money is paid before the voyage 
''commences; and it does not appear to be returned, 
" although the voyage is defeated. On the other hand, if 
''the ship were lost before the commencement of the 
" voyi^e for which these parties had contracted, the money 
" paid by anticipation must be retumedf." 

Oaptain Oompton, of the Bokan East Indiaman, was 
sued by a captain in the army for a breach of contract, in 
not properly conveying the plaintiff as a cuddy passenger, . 
on a voyage from Madras to London:}:. The grounds of 
the action were, that the plaintiff had not been treated as 
a caddy passenger, but had been excluded by Captain 
Oompton from the cuddy, and from walking on the weather 
dde of the ship. The defence was, that the conduct of the 
I^aintiff was vulgar, offensive, indecorous, and i^nbe- 
coming ; and that he had threatened to cane the defendant. 
Upon thete grounds of defence^ the Lord Chief Justice 
Tmdal observed: " There is some evidence that the phdn- 
** tiff was in the habit of reaching across the passengers, 
" and of taking potatoes and broiled bones with his fingers. 
" It would be cUfficult to say if it rested here, in what 
'' degree want of polish would, in point of law, warrant a 
** captain in excluding a passenger from the euddy ; con- 
*' duet unbecoming a gentleman, in the strict sense of the 
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** and the pluntiff been asked whether he would hare the 
" lieutenant or the crew for his paymaster, but that he 

" woidd have given preference to the latter From 

" the nature of the case it is apparent, that the men were 
" to pay in the first instance ; the defendants words were 
^* * I will see you paid at thepay-table ; Are you satisfied?' 
"and the answer was, 'rerfectly so;' the meaning of 
" which was, that however unwilling the men might be to 
" pay of themselves, the officer would take care that they 
'' should pay. .... I think this a proper case to be sent to 
'' a new trial." The verdict found against Lieutenant 
Temple was accordingly set aside. 

But where an officer acting in his private capacity and 
for his own private purposes, enters into any contract with 
another officer or a private individual, the ordinary rules 
and principles of law apply to such cases in the same 
manner as between civilians. Some instances founded on 
transactions of a .professional nature, may perhaps be not 
improperly here stated. 

A lieutenant in the East India Company's army sailed 
in an Indiaman from Madras to London, and tendered the 
regulation price in payment for his passage-money. This 
was refused by the captain of the ship, who brought an 
action for a larger amount** it appeared, that by an order 
of the Oourt of Directors, officers of the rank of Ueatenant 
were to pay 1000 rupees, and no more^ for their passage 
and accommodation at the captain's table : but the captain 
contended that a lieutenant, for the regulation price, was 
only entitled to swing his cot in the steerage^ whereas in 
the present case he had been allowed a cabin to himself, 
for which the additional payment was required. Evidence 
having been g^ven at the trial that during the voyage no 
officer slept in the steerage, and that Lieutenant Gookson's 
cabin would have remained empty had he not occupied it, 
the Ohief Justice, Lord Ellenborough, was of opinion, that 
there was no ground for charging him with any passage* 
money beyond the regulation price. 

In another case, a military officer brought an actioa to 
recover part of the passage-money paid to the detain of a 
ship, who had agreed to carry him as a passenger to 
AfUigua. The plaintiff had paid the money before the 
commencement <» the voyage, and had intended to have 
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gone on board at Portsmouth ; bat the luggage was shipped 
in the Thames, and in proceeding round from the river to 
Portsmouth the ship was lost. It iq>peared in evidence, 
that it is usual for the passage-money to be paid in London, 
and that the stores for the use of the passengers were 
always put on board in the river. The Lord Chief Justice 
Gibbs, in his direction to the jury, said* ; <'If the money 
** had been paid at the end of the voyage, the defendant 
" could not have recovered any part of it, there being an 
** entire contract to carry the plaintiff ^om London to 
** Antigua. But if the voyage was commeneed, and the 
** ship was prevented from oompleting it by perils of navi- 
" gation, the Oaptain may be entitled to retain the passage* 
** money previously paid to him. The contract for this 
" purpose may either be express, or may be evidenced by 
^ established usage. Here it is proved that in West India 
*' voyages the passage-money is paid before the voyage 
** commences ; and it does not appear to be returned, 
'' although the voyage is defeated. On the other hand, if 
" the ship were lost before the commencement of the 
'* yojBge for which these parties had contracted, the money 
'* paid by anticipation must be retumedf/' 

Oaptain Oompton, of the BoUon^ East Indiaman, was 
sued by a captain in the army for a breach of contract, in 
not properly conveying the plaintiff as a cuddy passenger, , 
on a voyage from Madras to London:}:. The grounds of 
the action were, tkit the plaintiff had not been treated as 
a caddy passenger, but had been excluded by Captain 
Oompton from the cuddy, and from walking on the weather 
side of the ship. The defence was, that the conduct of the 
l^aintiff was vulgar, offensive, indecorous, and i^nbe- 
coming ; and that he had threatened to cane the defendant. 
Upon these grounds of defence^ the Lord Chief Justice 
Tindal observed : " There is some evidence that the plain- 
'< tiff was in the habit of reaching across the passengers, 
** and of taking potatoes and broiled bones with his fingers. 
** It would be cQfficult to say if it rested here, in what 
^* degree want of polish would, in point of law, warrant a 
** captain in excluding a passenger from the cuddy ; con- 
** duet unbecomiag a gentleman, in the strict sense of the 
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*^ word, might justify him ; but in this case there is no 
** imputation of the want of gentlemanly principle. With 
** respect to the threat used by the plaintiff, that he would 
** cane the defendant, it is important to consider, whether 
** it was heard by the defendant before he gave the order 
" for the exclusion of tiie plaintiff from the cuddy. If it 
** did operate on the mind of the defendant at the time of 
" the exclusion, I cannot conceive that such conduct would 
** not justify that exclusion. A man who has threatened 
*' the commanding officer of the ship with personal vio« 
** lence, would not be a fit person to remain at the table at 
" which he presided." The jury found a verdict for the 
plaintiff with considerable damages. 

In another case*, the defendajit was a military officer, 
who had- engaged two cabins on a voyage from England ' 
to Madras. He refused to go because the vessel did not 
leave the docks by the appointed day, the 10th October ; 
whereupon the captain of tiie ship sued him for half the 
passage-money. It was proved to be the rule of the East 
India trade, that when a passenger refused to go, in eon* 
sequence of a delay in the sailing of a vessel, he was to 
forfeit half the amount of the passage-money agreed for ; 
and it appeared that the ship did not leave the docks until 
the 2lBt day of October. Chief Justice Tindal directed 
the jury to find for the plidntiff, with half the passage- 
money as damages, if they thought that the time of sailing 
was matter of representation, but not an essential part of 
the contract, and that, under these circumstances, the ship 
had sailed within a reasonable time : and the jury found a 
verdict accordingly. 

In an actionf against a captain of a ship for not fur- 
nishing good and fresh provision to a passenger on a 
voyage. Lord Denman said in his address to ^e jury : 
** 1 think the result of the evidence is, that the captain &i 
*' not supply so large a quantity of good and fresh pro- 
'* visions as is usual under such circumstances. But there 
^* is no real ground of complaint, no right of action, unless 
''the plaintiff has really been a sufferer; for it is not 
** because a man does not get so good a dinner as he might 
" have had, that he is therefore to have a right of action 
** against the captain, who does not provide all that he 
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** ought ^ you mtiBt be satisfied that there was a real griev- 
" ance sustained by the plaintiff." 

It has been held that the master of a ship has a right of 
detention of the luggage of a passenger for his passage^ 
money, but not of the clothes which he is wearing wl^en 
about to leave the vessel*. It naay be a question, how* 
ever, whether this right of detention would extend to an 
officer^s military accoutrements when he is proceeding to 
his station on actual service. There are strong grounds for 
conceiving that the right in question would not apply to 
such a case. 

Where an officer dies in debt or in poor circumstances, 
great care should be taken by his executors to avoid extra* 
vagance in the conduct of his funeral; for though a man*a 
fnnisral is necessarily the first charge upon the property 
that he leaves behind him, an undue outlay upon such an 
occasion will be no bar to the demand of a creditor. 
, Thus, in Hancock i;. Podmoref, the defendant was the 
executrix of a captain in the army, who, at the time of 
his death in 1825, was on half-pay. Not more than 129^. 
came to lier hands in respect of the captain's property ; 
and out of this sum she expended 79/. on his funeral. 
Upion an action brought against her by a creditor of the 
captain, to recover the amount of a bond for 40O2L and 
interest, the executrix pleaded that she had administered 
all the assets of the deceased, and gave evidence of the 
expenditure of IdL on the funeral. The Court of King's 
Bench, however, were of opinion that that sum was too 
large, and could not be allowed as against .a creditor. Mr. 
Justice Bayley : " The rule as against a creditor is, that no 
^* more shall be allowed for a funeral than is necessary. 
*' In considering what is necessary, regard must un* 
M doubtedly be had to the degree and condition in life of 
'^ tibe party." In Shelly's case:]:. Lord Holt says, that 
" for strictness, no funeral expenses are allowable against 
" a creditor, except for the coffin, ringing the bell, parson, 
** clerk, and bearer's fees ; but not for pall or ornaments." 
In Stag V. Punter§, .Lord Hardwicfce says ; " When a 
" person dies insolvent, the rule is that no more shall be 
'* allowed for a funeral than is necessary, at first only 40«., 
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<' then &l., and at last 10^ The laBt-mentioned snm may, 
'' perhaps, at the present day, he less than what shonld 
'* reasonably be allowed for a parson of oonditian ; but we 
'' all think that Idl is a larger sum than what onght to be 
** allowed as against a creditor, lor the fimeral of a person 
" in the d^ree and condition of life of this testator (a haH- 
" pay captain in the army)." 

In the case of Stag «. Punter above cited. Lord Hard- 
wicke goes on to say : ''I have often thought it a haid 
*' rule .... as an executor is obliged to bury his testator 
" before he can possibly know whether his assets are snffi- 
" cient to pay his debts." 

An officer, though under the age <^ twenty-one yoas, 
may enter into contracts with trad^men for supplies need- 
ful or suitable to him in his professional position; and if 
an action be brou^t against him for the price, he cannot 
plead his infancy, whatever be the mi^nitude of the price; 
though evidence of the reasonableness of the chioges, 
according to the nature and quality of the goods, must be 
given by the tradesman to entitle him to a verdict This 
is no more than the common rule of law as between a 
tradesman and a non-militaiy person. 

In the year 1800*, a tradesman brought an action 

against Captain Slaney of the regiment for the price 

of some liveries supplied to his servant, and some cockades 
which he had ordered for the use of his company. Oaptain 
Slaney was a minor, and pleaded his in&ncy in bar to the 
action, on the ground that none of the articles in question 
were necessaries. But the Court of King's Bench held 
that a servant was necessary for an officer of Captain 
Slaney's rank, and consequently that his servant's liveries 
were necessaries, for which Captain Slaney was liable not- 
withstanding his minority. Bnt, as to the cockades, the 
Court held the contrary ; and the verdict, which a jury 
had given for the whole amount of the tradesman's demand, 
was ordered to be reduced, so as to strike o£f the price of 
the cockades. 

Again in Coates v, Wilsonf, the plaintiff was a tailor, 
and the action was brought to recover the value of a suit 
of regimentals for a volunteer corps. It was not denied 
by the defendant that he had received the clothes, or that 
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he was a member of the corps ; but he pleaded infancy 
as a defence to the suit. Lord Mlenborough, 0. J., said, 
that ** in those perilous times when young men had en- 
*' rolled themselves in different corps for the defence of 
" the country, he should hold that clothes so furnished 
" were necessaries;*' and a verdict passed accordingly for 
the value. 

In like manner it was held by the Court of Exchequer, 
in an action brought by a tailor against the executors of 
the late Captain Nisbett of the Life Guards, for the value 
of some uniforms supplied to him, that expensive uniforms 
were necessaries for officers in that station of life, and that 
the price charged was reasonable, though the goods were 
supplied during that officer's minority*. 

The officers of a regimental mess are only separately 
liable, each for his own share of the provisions and other 
articles suppliedf, 



* BuTghart «. Hall, 4 Meeson and Welsby's Rqfortt, 730. 
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CHAPTER XI. 
<JOURTS MARTIAL. 

THE ordinary coarse of procedure in trials before 
courts martial does not fall within the scope of the 
present work : which only attempts to exhibit the applica* 
tion of the general law of the land, when in conflict with 
such courts, or their judgments. 

Courts martial are to all ii^tents and purposes, Courts of 
Law : and are not to be impelled by the imaginary dictates 
of HonouTy but are bound to proceed according to the 
established principles of British jurisprudence and of the 
ordinary law of the land, except where the Mutiny Act 
shall have otherwise expressly ordered. The Duke of 
Wellington has said on more tnan one official occasion*, 
that the proceedings of courts martial are conducted on the 
principles of the Qvil Law Courts, and are founded on, in 
a great measure, and analogous to, the proceedings of the 
other Courts of Lawf. 

JuBismonoN. — Courts Martial being tribunals specially 
instituted by the legislature for the trial of military of- 
fences, it is an established rule of law, that their sentences 
cannot be interfered with by the superior courts of West- 
minster on the ground of the punishment being excessive, 
or disproportionate to the ofiFence. The power of award- 
ing punishment for military offences is left entirely to the 
discretion of courts martial, and of the authorities by whom 
they are ordered to assemble : and when a discretionary 
power is thus vested, the superior courts have no power to 
control it. Neither can any objection for informality in 
the proceedings of courts martial be entertained by the 
superior Courts, which have, repeatedly, declared them-> 
selves not to be Courts of Review for Courts Martial. Li 
Serjeant Grant*s case:}: befoi:e the Court of Common Pleas, 
there was an undoubted informality in the finding of the 
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coart martial ; but it was disposed of by the Ohief Justice 
(Lord Loughborough) in the following terms : " It would 
-' be exceedingly absurd to comment upon it^ as if it were 
*' a <»>nYiction before magistrates, which was to be dis* 
" cussed in a Gourt where that conviction could be 
J* reviewed." So also in Rex v. Suddis*, where an 
imperfect finding of a court martial came before the Gourt 
of King's Bench, Lord Eenyon, Chief Justice, said in 
answer to the objections of the prisoner's counsel : " We 
*' are not now sitting as a Gourt of Error to riBview the 
^ regularity of these proceedings : nor are we to hunt 
*' after possible objections." And Mr. Justice Grose added : 
** It ia enough that we find such a sentence pronounced by 
" a Court of competent jurisdiction to inquire into the 
" offence, and with power to inflict such a sentence : as to 
'' the rest we must presume onmia rite acta" On a more 
recent occasion also. Lord Denman laid down the law in a 
similar way in the Court of Queen's Bench in the case of 
Lieutenant Poef. 

*' The principle of the non-interference of the superior 
** courts of law with the procedure of courts martial is clear 
" and obvious. The groundwork of the jurisdiction and 
** the extent of the powers of courts martial are to be found 
" in the Mutiny Act and the Articles of War : and upon all 
" questions arising upon these, Her Majesty's Judges are 
*' competent to decide : but the Mutiny Act and Articles 
^' of War do not alone constitute the Military Code : for 
" they are, for the most part, silent upon all that relates to 
" the procedure of the Military Tribunals to be erected 
<< under them. Now this procedure is founded upon the 
" usages and customs of war, upon the regulations issued 
^' by the sovereign, and upon old practice in the army, as 
'' to air which points common law judges have no oppor- 
" tunity, either from their law books, or from the course of 
" their experience, to inform themselves. It would, there- 
" fore, be most illogical, to say nothing of the impediments 
** to military discipline which would thereby be interposed, 
'* to apply to the procedure of courts martial, those rules 
'< which are applicable to another and different course of 
" practice:^" 

* 1 East's ReporU, 318. 
t Be Poe, 5 Barnewall and Adolphus*. JieporU, 688. 
t Porrett's Que, Sir E. Perry's Oriental Caeee, 414. See the 
jud|{ment of Sir E. Perry, C. J., 418. 
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There are cases, however, in which this principle of 
non-interference, and the incUnation to preenme every 
thing in favour of the tribnnals established by the l^is- 
lature for the trial of military o£fences, give way to the 
necessity of affording legal protection against arbitrary 
proceedings and excesses of jurisdiction. Lord Lough- 
borough, in a case where the sentence of a court mardal 
was in question, laid down the law on this point in the fol- 
lowing terms : " Naval Courts Martnd, Military dourts 
** Martial, Oourts of Admiralty, Courts of Prize, are all 
" liable to the controlling authority which the Courts of 
<< Westminster Hall have, from time to time, exercised for 
" the purpose of preventing them firom exceeding the 
*' jurisdiction given to them." A court martial sits under 
the authority of the Mutiny Act and the Artides of War : 
its constitution and powers, as to all the graver ofifesees, 
are strictly defined by their express provisions : and if any 
parties but those contemplated by the legislature assume to 
wield the powers therein defined, their proceedings are 
altogether void, and, in law langpiage, coram nonjudice ; 
or if, the Court being duly constituted in the first in- 
stance, a procedure is adopted or sentence awarded con- 
trary to the enactments of the legislature, such sentence is 
wholly illegal. Again, if any question arises as to what 
the proper construction of the statute is upon the matters 
contained in it, and any difference of opinion takes place 
among those whose duty it is to carry into effect its pro- 
visions, the only competent tribunals to decide the diffi- 
culty, are those with which the construction of all the acts 
of the legislature ultimately rests, — namely, the superior 
Courts of Law*. 

The Court of Queen's Bench exercises the prerogative 
jurisdiction of keeping all inferior Courts of Justice within 
the limits of their own jurisdiction ; and would, therefore, 
prohibit a Court Martial from trying a civilian or carrying 
its sentence into execution in any case not warranted by 
lawf. 

It appears, however, that the Supreme Royal Courts of 
India, which are invested with the general powers of the 
Court of Queen's Bench in England, have no jurisdiction 
over native Courts Martial ; and, therefore, on an applica- 
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tion for a hah€a$ torpm to bring up the body of Sbaik 
Boodin, who was in custody at Poona, under the sentence 
of a native Oourt Martial for extortion, the Supreme Court 
of Bombay held itself incompetent to interfere with a 
native Oourt Martial, even upon evidence of such a Court 
having exceeded its jurisdiction, and the motion was re- 
fused*. 

Prohibitions against the proceedings of Courts Martial 
are uever granted by the Courts of Westminster without 
very urgent grounds and the most cautious consideration ; 
for it would be extremely dangerous, if there were a fa* 
dlity in obtaining such, interference, and the execution of 
a military sentence were to be stopped merely by asking 
for an inquiry into its propriety. In such cases it is the 
duty of a Court of Law to consider the matter fully and 
deliberately upon the motion for a prohibition: as the 
motion cannot safely be granted on the^ grounds which 
apply to ordinary cases, where there is no such danger in 
the delay, as the suspension of a military sentence would 
probably occasionf. 



MiLiTABT Arrbbt. — If any officer or soldier under 
military atrrest for a breach of military law or discipline 
be not brought to a oourt martial within the time limited 
for that purpose by the Articles of War, he is entitled to 
apply to any Court of Westminster Hall for his discharge 
from the arrest; and such court will proceed to discharge 
him, unless good ground be shewn for the detention and 
delay. In order to effect this object a writ of haheoA 
carpus issues to bring the prisoner to the bar of the 
court, and to give the officer detmning him in custody an 
opportunity of proving the legality of the detention. 

On January 28th, 1784:, a motion was made in the 
Court of King's Bench for a habecu corpus to General 
John Bell to bring up Humphrey Wade, a seijeant of 
marines, on affidavit that he absented himself on the 14th 
June, 1783, from his regiment : soon after surrendered to a 
justice of the peace : on the 4th of July was thrown into a 
dungeon ; kept hand-cuffed ; denied pen, ink, and paper ; 
earned to the hospital : as soon as recovered, imprisoned 
in the guard-room, where he had been ever since, except 
once again being in the hospital. On asking for a copy of 
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tho chkrge against Um, liAndcnfis were again -put on. 
Applied for a court martial ; refused, though several have 
been held. By the Articles of War thenin force, a prisoner 
was to be tried by a court martial within eight days, or as 
soon after as a court martial could be held. Loxd Mans* 
field, C. J., pronounced the order of the Court of King's 
Bench, that Qeneral Bell should shew cause why Wade 
should not be discharged; but it does not appear what 
further was done upon this case*. 

But if good cause for delay can be shewn, the courts of 
law will not interfere. In Blake's casef , a habea$ corptu 
was moved for on the 12th of February, 1814, to be di- 
rected to the commanding officer of the infantry barracks 
at Windsor, on behalf of Richard Blake, a lieutenant in 
the 55th regiment The affidavit in support of the motion 
stated, that Blake being on leave of absence, and hearing 
that there were charges of alleged misconduct against him, 
alid that he was charged as a deserter, voluntarily sur- 
rendered himself, to tal:e his trial, and on the 2lBt of Sep* 
tember, 1813, was placed under arrest, and committed to 
close confinement, in which he had ever since continued, 
and that until the latter end of October he was not per- 
mitted to quit his room; but that afterwards, upon a 
representation that his health was suffering firom his con- 
finement, he was allowed to take necessary exercise. On 
the 1st of November, not having been furnished with any 
copy of the charges against him, he presented a memorial 
to the Commander-in-chief for relief, but did not receive 
any answer thereto. On the 16th he was officially in- 
formed that a warrant had been signed for holding a court 
martial, and was furnished with a copy of the charges, 
which consisted, among others, of certain offences stated 
to have been committed at Windsor towards an officer of 
the same regiment. On the 22nd, the 55th regiment 
received orders to go on foreign service, and left the bar- 
racks on the following day, and embarked and sailed for 
Holland. The affidavit then stated that all or many of the 
witnesses, who might be called in support of the prose- 
cution, and would be necessary for his defence, had sailed 
with the regiment, and that the laws of this realm would 
not permit him to be sent to a foreign country for trial, 
and therefore he could not be brought to trial till the 
return of the regiment. It then set forth that by the 23rd 
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Aitiole of War, then in forc6» it was declared that '* No 
" officer or soldier who shall be put in arrest or imprison^v 
" ment^ shall continue in his co^nement more than eight 
** days, or until such time as a court martial can be con- 
** veniently assembled ;" that, from the vicinity; of Wind'v 
sor to head quarters at the War Office, and to several 
barracks where troops were stationed till within the last 
fortnight, a sufficient number of officers might at any time 
have be^ speedily and conveniently assembled for the 
purpose of constituting a court martiid,and therefore ther^ 
had been ample opportunity for conveniently assembling 
one, between the time of Blake's first commitment and the 
signing the warrant, and also between the signing the 
warrant and the regiment's sailing. Wade's case* was 
cited as an authority; and Qrant «. Gbuldf was also 
mentioned to shew that the Court had power to examine 
the merits of military proceedings. The Oourt of King's 
Bench granted a conditional order for the habecu carpu$ ; 
and shortly afterwards upon the case being again brought 
on, the Judge- Advocate-Greneral made an f^davit that 
directions were given, and proceedings instituted, for 
brii^^g Blake to trial as soon after his arrest as, according 
to the usual course of office and the nature of the case, 
could conveniently be done ; and that he believed Blake 
would have been sooner brought to trial, but for the ab- 
sence in the West Indies of persons alleged by Blake to be 
material witnesses for his defence, and partly on account 
of the embarkation of the 65th regiment, which was still 
engaged on foreign service. Lord Ellenborough, 0. J. :- 
'' Up to the 16th of November, he (Blake) seems to have 
" thought it a &ir time, and the delay since has been 
** satis&ctorily explained. It is not a wanton or oppressive 
'* delay, but one arising out of the circumstances of the 
" oountiy. We cannot lay down any general rule, but 
^' must, in a very great degree, give credence to persons in 
^ high situations, when they depose that all has been done 
" which could conveniently and according to the course of 
" office be done, unless something be shewn to the contrary." 

Procbdurb.— -A military court martial may assemble at 
any place appointed for that purpose by the proper au- 
thorities, whether witUin or without the limits of a fort or 
military station. 
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The sentences pronounced by courts martial are not 
required to be drawn up with the technical precision which 
is expected from the oi^inarj courts of justice. The Court 
of Common Pleas decided in Grant v. Hir Charles Gbuld*, 
that where a sentence shews clear ground on the face of it, 
that a court martial meant to convict a prisoner of a spe- 
cific diarge, such sentence would not be invalidated by any 
mere defect of nicety in penning the language of it. 

So also, with respect to charges, the Judge-Advocate- 
G^neral, Sir Charles Morgan, on the trial of Colonel 
Quentin, thus expressed the general principle : " In the 
** case of charges brought before a court martial, they are 
^' not bound to the technical formalities which prevail in 
" Courts of Law : but there is this essential principle in 
** every charge, before any Court that can exist in the 
^ civilized world, that the charge should be sufficiently 
" specific to enable the person to know what he is to 
** answer, and to enable the Court to know what they are 
** called to enquire intof." - 

EviDBNOB ^— Asthe Mutiny Act lays down no particular 
rules of evidence to be observed by Courts Martial, they are 
bound to adopt and conform to those prescribed by the ordi- 
nary law of me land, and observed in the courts of common 
law; and, therefore, the sentence of a court martial, if 
founded upon the improper reception or exclusion of 
evidence^ is liable to be set aside by the Crown on the report 
of the Judge-Advocate-General. An instance of this oc- 
curred in the case of the mutineers of H. M. S. Bovrnty^ 
which was sent by King Geo. in. on an expedition, under 
the command of Captain Bligh, fot the purpose of trans- 
planting the bread-fruit and other valuable plants from 
the islands in the South Seas to the British Colonies in 
the West Indies. A great part of the crew mutinied 
during the voyage, and took possession of the vessel; 
but some of the mutineers were afterwards captured and 
brought to England, where they were tried by a court 
martial at Portsmouth. There being no evidence against 
one of the prisoners, it was insisted by another prisoner 
that he had a right to examine the first on his behalf; but 
the court martial, under the advice of the Judge-Advocate 
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refused to permit the exanunation on the groimd of its being 
contrary to the pracdee of courts martial, and the prisoner 
was condemned to death. Upon the report, however, of 
the sentence to the King, the execution was respited till 
the opinion of the Judges was taken ; and they being all of 
opinion that the sentence was illegal on the ground of the 
improper rejection of evidenoe, the prisoner was ordered to 
be discharged*. 

A later instance of the same nature occurred before a 
court martial in Ireland, in the case of Mr.^ Stratford, 
where the sentence was set aside, on account of some irre- 
gularity in the trial against the rules of the common law. 
In the above-mentioned case, also, of Lieutenant Frye of 
the ndarines, one of the defects in his trial, consisted in the 
reception of improper evidence by the Oourtf . 

In the more recent case of Lieutenant Perry of the 46tb 
Regiment, upon whom two courts martial were held in 
July and August 1854, the Judge-Advocate-General ad- 
vised the Grown not to confirm the sentence of the first 
court martial, on the ground that evidence had been im- 
properly admitted which the court ought to have rejected^ 
and that evidence had been improperly rejected which the 
court ought to have received. 

Sbntenoe. — ^A court martial cannot sentence a prisoner 
to any punishment not specified in the Articles of War 
relating to his offence. Thus, in 1848 a private marine of 
H.M.S. BeUerophon, having been convicted of an assault 
upon his officer, the court martial sentenced him to a 
punishment less than death, which is the penalty annexed 
to the offence by the Articles of War. On the proceedings 
being transmitted to the Admiralty, the prisoner was 
ordered to be released from custody, without any punish- 
ment at all, as the court martial had exceeded their powers 
by passing a sentence unauthorized by law. They ought 
to have sentenced the prisoner to deadi, and recommended 
him to the Admiralty for a milder punishment. 

Membebs of Ooubts Martial. — An officer sunmioned 
to attend as a witness at a trial before a court martial, 
cannot properly sit as a Member of the court : it being his 
duty as a judge to form his conclusions upoii an impartial 
consideration of the whole of the evidence. This he cannot 



* 1 East's R^pviU, 312, 313. f Supra, 130. 



208 OOUBTS HABTIAU 

do where he is himself a witness. The diafaetera of witness 
and judge aie therefore wholly inconsistent : and in the only 
reported instance where judges were caUed upon to give 
evidence at a criminal trial, vis,, that of Oolonel Hacker 
the Regicide, shortly after the restoration of Gharles IL, 
they sat no more as judges during that trial*. Tiiere is 
notldng, however, to preclude the . members of a court 
martial, or any other judge, from giving evidence as to the 
good character of a prisoner at his request. And where a 
party fills the double character of witness and prosecutor, 
and conducts the prosecution in person, there is the high 
authority of Lord Chief Justice Campbell for the proposition, 
that he cannot make two statements to the court, one on 
oath, and one not on oathf . 

P&180MKB. — the prisoner has a right to be present during 
the examination of the witnesses, for the prosecution and 
for the defence. But if he misconducts himself in such a 
manner as to obstruct the proceedings of the court, he may 
lawfully be removed, and the trial may be continu,ed in his 
absence. A prisoner might otherwise by noisy and obstre* 
perous behaviour prevent the court from ever concluding 
or even commencing the trial^. 

On principle, a member of a court of enquiry which has 
made a report, ought not to sit as a member of a court 
martial held in pursuance of such report A court of 
enquiry corresponds very much to a grand jury : and grand 
jurors are expressly disqualified by 8tatute§ from sitting 
as jurors on the trial of an indictment, which Ihey themselvea 
have personally, as grand jurors, assisted in finding. The 
Statute does not in terms extend to courts martial or 
courts of inquiry which were then unknown; but the 
principle of it having a foundation in justice seems on that 
ground applicable to. every jurisdiction, and worthy of 
universal adoption. 

(Generally speaking, all those fundamental principles of 
justice, from which the regular and ordinary courts. are 
not allowed to depart, in cases of life, limb, or liberty, 
must be observed by courts martial in the conduct of their 
proceedings. 

The annual Mutiny Act for the army, provides that if 

• KeyKnff*9 BawrU, 12. f i«» ^«w». H May, 1860. 
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an officer or soldier has been aoqaitted or convicted of any 
oflfence by a civil magistrate, or by the verdict of a jury^ 
he cannot be again tned for the same crime by a court 
martial, or pmiished for the same otherwise than by 
cashiering. 

The Mutiny Act for the Royal Marines (16 <fe 17 VJct, 
c. 10) declares, that no person who shall have been tried 
before any of the ordimury courts of law for any crime cog- 
nisable in such courts, shall be liable to be pumshed for the 
same, by any court martial, otiierwise than by cashiering. 

The Mutiny Act for the Indian army (12 & 13 Vict, 
c. 43, 8. 18) declares, that no officer or soldier being 
acquitted or convicted of any offence shall be liable to be 
tr^ a second time by the same or any other court martial 
for the same offence : and that no finding of, or sentence 
given by, any court martial and signed by the president 
mereof shall be liable to be revised more than once ; nor 
shall any additional evidence be received by the court on 
any revision. 

It appears, therefore, that after acquittal or conviction 
before a court of law an officer of the regular arm v can* 
not even be brought to a court martial on the same charge^ 
though he may be summarily cashiered; but that an officer 
of the marines may under like circumstances be tried by 
court martial, although the sentence is in such a case 
restricted to cashiering : while no provision of the same 
kind is found in the India Mutiny Act in reference to 
officers of the East India Oompany*s forces. 

None of these enactments, however, interfere with the 
ordinary right of the Grown summarily to dismiss any 
officer at discretion, notwithstanding his acquittal, in the 
same manner as after a court martial or court of inquiry.* 

The power of cashiering an officer, notwithstanding hia 
acquittal by a civil court, is deemed necessary to support 
the high cluiracter of the service* For an acquittal by a 
civil court ma^ frequently spring from mere technicalities* 
although the facts constituting ^ilt may have been folly 
substantiated; and it wodd 1^ a hardship upon the ser- 
vice to allow such an acquittal to screen an offender: 
though to protect individuals from the vindictive feelings 
of disappointed authority, the extent of military punish- 
ment is in such cases wisely limited to cashiering. 

♦ Pott, 236. 
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If the court martial be eqnally divided in opinion upon 
any cliar)B^e against a prisoner, the president has not bylaw 
a casting vote : and the prisoner must be acquitted on 
such charge. 

We have seen that the conrts of common law can pro- 
hibit the execution of an erroneous sentence pronounced 
by a court martial. But there is no appeal to the ordinary 
Courts of law or equity, against the sentence of a court 
martial, such courts having no power to reverse or alter 
the sentence. A memorial, however, for a revision of the 
sentence may be presented to the Queen, and the case will 
then be referred to the Judge- Advocate-General for in- 
vestigation*. 

Courts of Inquiry. — Though a court martial is the 
regularly appointed tribunal for the trial of military of- 
fences, and the accused party can in no other way be sub- 
jected to the penalties imposed by the Articles of War, 
the Grown can nevertheless investigate charges of unofficer- 
'like conduct by a Court of Inquiry, in order to ascertain 
in an effective manner the expediency of summarily dis- 
missing the accused party. 

Courts of Inquiry have been held as long ago as any* 
memory goes back, though the earliest instance on recoil 
is that which sat in 1757 upon the conduct of General Sir 
John Mordaunt in the abortive expedition fitted out against 
Rochfort in the previous year, during the administration of 
the elder Pittf . The court was composed of three general 
officers, v%z,t Lieutenant-General Glharles, Duke of Marl- 
borough, and Major-Generals Lord Greorge Sackville and 
John Waldegrave. Their report, which was adverse to 
Sir John Mordaunt, was not however sustained by the 
court martial, before which he was afterwards tried for 
neglect of duty, and he was unanimously acquitted, to the 
great dissatisfaction of the public, who had built great 
expectations of success upon an enterprise fitted out on so 
large a scale of power and expense^. 

The following description of Courts of Inquiry is given 
by a writer on military tribunal8§ : " A Court of Inquiry 



* In Be Poe, 5 Baraewall and Adolphtu' Mq^orttj 681 • 

t See Uie Warrant in Tytler'e Military Law, Appendix, No. III. 

t Smollett's Englcsnd, Vol. IV. 88, &c. 

§ Symes' MiHtary JMetionary, tit. Court. 
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** ifl of a very delicate nature ; a number of officers we 
" assembled to inquire into an officer's supposed mis- 
" behaviour, and I have known them ordered to give their 
** opinions in writing to the person who ordered them to 
" assemble, that he may judge from their determination if 
" there is sufficient matter to bring him to a general court 
" martial. There is no Article of War for this kind of 
*' proceedings and though it has frequently been complained 
** of because the members are not sworn, and that ita 
" opinions may influence a general court martial, yet 
** reason has hitherto been unsuccessful in its endeavours 
" to abolish this unequitable custom of the army." 

In Home v. Lord W. Bentinck*, the legality of Courts 
of Inquiry was clearly established, and their report is 
decided to be a privileged communication, for the making of 
which no action of libel lies. By military writers a Court 
of Inquiry is usually likened to a grand jury, with the 
duty of finding whether there are grounds for a court 
martial or not But though the Court of Inquiry in 
Home V. Bentinck reported their opinions on the merits 
of the case referred to them, the Court of Exchequer 
Chamber held that the report was nevertheless still a 
privileged communication. 

It is not necessary, however, that a Court of Inquiry 
i^ould be followed by a court martial. For in the last 
dted case the accused officer solicited and received the 
promise of a trial by court martial : but the Judge-Advo- 
cate-General having twice given an opinion that the subject 
matter of the accusation was not cognizable by a military 
tribimal, a Court of Inquiry was ordered to conduct the 
investigation : and upon the report of that Court, the 
accused officer was dismissed the service. 



* 2 Broderip and Bingham's Bi^tt, 180. f 1819.) 
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CHAPTER Xn. 

MISCELLANEOUS. 

• A S TO Civil Offices ob Functions. — Military officets 
A. on full pay cannot act as justices of the peace, either 
in the enlistment or the billeting of troops. 

No commissioned military officer in full pay can be 
nominated or elected to the office of sheriff, mayor, port- 
reeve, or alderman, or to any office in any municipal cor* 
poration in any city, borough, or place in Great Britain 
or Ireland*. , 

Officers on full pay are likewise exempted from serving 
on juries, or in ,the parochial offices of churchwardens, 
overseers, vestrymen, and the like ; but officers, on half- 
pay are not so exempt* 

But military officers on full pay may hold the civil 
governorship of a colony along with the supreme military 
command; and to these offices are often added the func- 
tions of a local chancellor, of an Admiralty judge, and of 
an ecclesiastical judge. 

. A Lieutenant-Colonel on full pay of his regiment, then serv* 
ing out of Etigland, was a Lord of the Treasury in 1847. 

It is conceived that every civil office or employment not 
forbidden by the Mutiny Act is tenable or exercisable 
concurrently with a commission in the army. 

Officers on half-pay could formerly take Holy Orders 
and continue to retain their half-pay. But this indulgence 
has been abolished, and not without sound reason, because 
half-pay is by law a retainer for future service, while the 
party thus changing his profession enters upon a calling 
with which military duty would by no means harmonize. 

Any officer, however, may be caUed to the bar, or become, 
if unmarried, a fellow of a college at either university. 

Debtor and Creditor. — ^AU regimental debts owing 
by an officer or soldier dying in the service, are to be paid 

* Mutiny Act. 
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ont of dieir effects in such proportion as shall be ordered 
by the Secretary of War in preference to any other debts 
of sQch officer or soldier*. 

The Mutiny Act provides that no enlisted soldier, or 
non-commissioned officer, or drummer, on the permanent 
staff of the disembodied militia, shall be liable to be 
arrested or taken oat of the Queen's service in respect of 
any debt less than 30/., and where this privilege is invaded, 
the prisoner may obtain his discharge by hS)€<u corpti^fi. 
In Bayley t;. Jennersf, the defendant was a cavalry trooper, 
who, though enlisted, had not yet performed any duty, aa 
he was still learning to ride. The Court held him to be 
protected, although he was incompetent for duty. The 
privilege in question, however, does not extend to volun* 
teer corps, who are only subject to such provisions of the 
Mutiny Act as relate to trial and punishment by courts 
martial composed of their own officers. In Rickman v. 
8tadwick§, therefore the Court of Bang's Bench refused to 
discharge from arrest for debt the drill-serjeant of A 
volunteer corps, though sworn and in the receipt of con- 
stant pay. And an out-pensioner at Chelsea is not within 
the privilege||. Officers also are not within the privilege J 
for in Boehm v, Wood^, where an officer of the East India 
Company's service was arrested for debt, on the eve of hia 
departure from Ei^land to rejoin his regiment in India^ 
the Master of the Bolls, Sir Thomas Plumer, decided that 
the debtor's military profession, and his arrest while he 
was in preparation to resume its duties in obedience to the 
Court of Directors, formed no ground of protection ; and 
His Honour refused to order his discharge from custody. 
This is still the law, notwithstanding the general abolition 
of arrest for debt ,' persons going abroad being excepted^ 

As TO Rights barrbd by Time. — ^With reference to the 
prohibitions created by the statute law of England against 
the bringing of actions and suits for the establishment of 
private rights, after the lapse of certain fixed periods of 
time, no difference exists between military men and private 



* Stat. 58 Geo. III. c. 73, s. 1 & 8. 
t Woodfall*8 Case, 1 Blackstone's Rep&rU, 29 ; Johnson o. Howth^ 
I btnmge's JSqforU, 7. 

I 1 Strange's J2^por<t, 2. 
§ 8 East's Jtatorts, 105. | Barnes, 482. 

^ 1 Turner and Bmsell's StfotUy 822. 
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indiyidnalSy notwithstanding the frequent compulsory ab< 
sence of the former from England. In India, however, a 
different rule of law preyails, as a special privilege for the 
benefit of the native soldiery, witb refer^ce to the tenure 
of land. For by an Act of the Legislative Oouncil of India 
(No. 4 of 1840) for preventing affirays reinfecting haid, all 
CMrdinary persons who have been dispossessed hy force, are 
entitled to be restored by the magistrate, without reference 
ito any disputed right, provided they make their comfdaint 
within one month after the dispossession. But as a apecial 
privilege to native officers and . soldiers, who are for the 
most part small landholders, the time for making the com* 
plaint is, by the Act No. 15 of 1846, enlarged to such 
period as Uie magistrate shall consider reasonable with 
reference to. the ^stance of the complaining officer or sol- 
dier, and the difficulty of communication. This substantial 
benefit to the native troops is ascribed to the considerate 
care of Lord Hardinge* at the time when His Lordship 
i Gk)vemor-6eneral of India. 



Suits bt Officbbs ABBOAD.^-The general rule is, that 
all persons resident abroad, who commence suits or actions 
in English Courts of Justice, may be required to give 
security for the costs of the proceedings ; because, if the 
judgment of the court should be against their claims, the 
defendant would not otherwise be able to recover his 
expenses. But British officers on actual duty or service 
abroad, whether during peace or war, are exempted from 
this liability. And an officer serving by leave of the 
Government in a foreign army,' appears to enjoy the same 
privilege ; for in O'Lawler v. Macdonaldf, the plaintiff 
was an officer of the British army, who had left this 
country to take a command in the insurgent army in South 
America. An application was made thiett he should give 
security for tbe costs of the action ; but the Court of (^m« 
mon Pleas refused to interfere. 

Pabliaxxntart Privilbob.— Attempts were made in 
Parliament in 1644 and 1749, to exempt Peers of the 
realm and the members of the House of Oommons from 
military jurisdiction ; but it has long been settled, on the 
grounds of public justice and expediency, that so long as 



^ CcUeutta Review, Jtma 1^48, ^H. 
t 8 Taunton's RqforU, 736. 
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sudi persoDB continae to hold offices of rank and trust in 
the army and navy, they shall be subject to the discipline 
of the service to which they belong*. 

Military officers, however, who have seats in Parliomenti 
have a right to absent themselves from regimental duty for 
the purpose of giving their attendance in Parliament, with** 
out that previous permission which is necessary for all 
officers under other circumstances ; the legislative service 
due to the State being considered of paramount importance* 
But with this exception, parliamentary privilege does not 
exempt any officer from his liability to military law for 
breaches of the same. But whenever a commissioned 
officer, who happens to be a member of either House of 
Parliament, is under arrest by a court of justice, it is cus* 
tomary for the judges to give notice to the Speaker of the 
House of which the accused officer is a memberf ; and the 
same practice is observed by courts martial. Thus. in 
June 1809, notice was given to the House of Commons 
of the intended trial of Oaptain Barlow, a military officer ; 
and on another occasion, similar notice was given of the 
trial of General Barton, for challengingan officer of inferior 
rank. 

Where a military officer, possessing a seat in the House 
of Commons, has been convicted by a court martial of 
scandalous and disgraceful conduct, that House usually 
consults its own dignity by voting his expulsion This 
was done in the case of Colonel Cawthome in 1795, by a 
majority of 108 to 12 : he having been tried by a court 
martial composed of militia officers of high rank, and 
found guilty of misappropriating the pay and allowances 
issued for the use of his own regiment of militia, and falsi- 
fying the vouchers^. 

OoLLBCTivB BiQHTs.«^A regiment is legally a mere 
aggregation of indivduals filling various ranira in the corps; 
so that in the eye of the law the rights of individual mem- 
bers of a regiment, or the injuries sustained by individual 
members of the corps, are confined to such persons alone, 
and do not affect the regiment in its collective character. 
Btill less do the officers of any particular regiment possess, 



* Law Magazine, VoL XIV. 12. 
t Long Wellesley's Case, 2 Russell and Mylne's BqwrUj 689 ; 
Lecbmere Charlton's Case, 2 Mylne and Craig's BqwrtSf 316. 
t Law Magasim, YoL IV. 12. 
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M such, any corporate or ooUectiTe dvil rights or privi- 
leges, diBtinct from thoee which they posaeBS aa individual 
offioera. The aasociation of auch officers in the Tariotis 
commands of any given regiment is, to a great extent, 
fortaitons and precarious ; and they may at any time be 
dispersed into other regiments at the mere pleasure of the 
Grown. The result is» that the title or designation of any 
particular regiment does not legally indicate tiie individualB 
composing it They could not be coUectively prosecuted, 
nor could they collectively sue or be sued under such a 
title in a court of law or equity. Lord Ohancellor Ersldne, 
when at the bar, took this view of the subject, and gare, in 
a letter to a friend, the following account of the occasion 
on which the point arose : ** Lord Stopford, an officer of 
** the 1st regiment of Guards, being on guard at the palace 
** on the King's birth-day, having thought it his duty to 
*' remove obs&uctions, and having laid hold of a gentle- 
'^ man in the throng, had an action brought against him; 
** and the regiment approving of his conduct, having re- 
*' solved to defend him at their ovm expense, which they 
** had a clear right to do, directed me to be retained to 
** defend him ; but the late Mr. Lowten, their solicitor, 
** instead of entering the retainer for Lord Stopford, en- 
*' tered it for the 1st regiment of Foot Quards, and the 
*' Duke of York, as their colonel, afterwards consulted 
*^ with me on the subject; but before the trial the plaintiff 
'^ came in person to my chambers, vrith his attorney, to 
** retain me ; and being informed I was retained against 
** him, desired to inspect my retainer-book, when, seeing 
" no other retainer than for the Ist regiment of Guards, 
^ his attorney objected to its obligation, and requested me 
'' as usual to leave it to the decision of the bar, who con* 
'* sidering it as no retainer, I was obliged to receive that 
'' of the plaintiff, and afterwards, as his counsel, obtained 
'' a verdict against Lord Stopford in Westminster Hall*." 

DomoiLE. — By law every man^s domicile is in the country 
where he has his permanent residence, or to which he 
ordinarily returns for the purpose of residence after oc- 
casional absence ; and in case of his death, the ri^t of 
succession to his goods and chattels and personal property 
of aJl sorts is regulated by the law of the country of bia 
domicile, although he may happen to die beyond its limits. 



* Law Moifaaine, VoL XXITT. 70. 
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As regards mifitary men, however, it is necessary to 
mention, that in the theory of the law the space occnpied 
hy the lines of a British army in a hostile country is con* 
sidered British territory ; so that an officer serving with 
snch forces retains his domicile, however long his absence 
on such employment may be extended. If, therefore, he 
dies either in camp or in the field where so employed, he 
is considered to have died on British ground, and the suc- 
cession to his property is regulated accordingly. His 
absence also is only temporary in its intention, and there* 
fore would not, on common principles, cause a change of 
domicile. But if a British subject quits his native country, 
and enters the service of a foreign power, he loses his 
original domicile, and acquires one in the metropolis of 
the country from which he accepts military employment 
In the application of these rules, it has also been decided 
that the service of the East India Company is a foreign 
service. This topic is therefore of considerable practical 
importance to military men^ because the law of succession 
in Scotland differs from the English law on that subject ; 
and it has been decided that a Scotchman, entering the 
military service of the East India Company, abandons and 
loses his original Scotch domicile, so that if he dies in India « 
while in the pay of the Golbpany, and without making a 
will, the succession to his persontd property is regulated 
by ihe law of England, and not by that of ScotUnd. 

Major William Bruce, a son of the celebrated Abys- 
sinian traveller, and a Scotchman by birth, entered, at 
an early period of life, the military service of the East 
India O^paoy, and continued to ^rve in India until his 
deadi, on the SDth of April, 1783. In the course of his 
career he had acquired a considerable property in stocks 
and public securities, which were partly in England, and 
partly in India, at the time of his death. At that period 
he had no intention of immediately returning to Scotland, 
though he often had professed his purpose of spending the 
evening of his days in his native country. He died without 
having made a will; and under these circumstances, a 
question arose regarding the proper distribution of his 
propertTjT. The case turned upon the point, whether he 
waa to be considered a domiciled Scotdmian or not; for 
if he were, one set of claimants were entitled by the law of 
Scotland; andif he were not^ the English law of succession 
(which is in force in India) would prevaO, and the opposite 

U0.A. 10 
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party would be entided. The Oourt <rf Session in Sootiand, 
and afterwards the House of Lords, decided that Major 
Brace, by entering the Oompany's service, and takuig 
up his residence in India^ had lost his original Scotch 
domicile, and acquired an Anglo-Indian d<Hnicile» and, 
therefore, that die distribution of his property mnst 
take place according to the law of England*. Lord Ofaan* 
cellor Thurlow thus expounded the lawnpcm the occasion: 
"The true ground upon which the cause turns is the 
" Indian domicile. The deceased was bom in Scotland ; 
'' but a person's origin is only one circumstance to be re-* 
" garded in considering by what law the succession to his 
'^ personal property is to be regulated. A person being 
** at a place iiprmajacie evidence that he is domiciled at 
'' that place. It may be rebutted, no donbt A person 
" may be travelling ; on a visit ; he may be there for a 
" time on account of health or business : a soldier may be 
** ordered to Flanders, and an ambassador may be sent to 
*' Madrid, where they may remain many months ; England 
" is still their domicile or home. But if a British man 
'' setdes as a merchant abroad, and carries on business there, 
" enjoying the privileges of the place, and dies there, his 
^' original domicile is gone; although, had he survived, he 
" might possibly have returned- to end his days in his 
** nadve country. Let it be granted that Major Bruce 
*' meant to return to Scodand; he then meant to change 
" his domicile ; but he died before actually changmg if 

''PerBonalproperty,inpointof law, has no locality; 

^* and, in case of the decease of the owner, must go, wherever 
'* in point of fact situate, according to the law of the 
'' country where he had his domicilet.'* 

The principle of Major Bruce's case, however, does not 
extend to Scotchmen holding commissions in British r^^ 
ments. This seems to have been decided in the case of 
the 14th Lord Somerville, who entered the army in 1745, 
and continued in the service till the peace of 1763, during 
which period he accompanied his regiment to England, 
Scodand, and Gfermany, both in quarters and on acdve 
duty. At his death in 1796, a quesdon arose, whether, under 
the circumstances, his domi<nle was English or Scotch; 
and the Master of the Rolls, (Sir B. P. Arden) in giving 



* Brace t. Brace, 2 Cooper's BqforU, temp. Cottenfaam, 510. 
t Robertson's Xaw ofFermuU Stteetmon^ 181. 
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jndgmenty said, '' I am clearly of opinion Lord Somerville 
" was a Seotclunan npon his birth, and continued so to the 
** end of hisdays. He never ceased to be so, never having 
'* abandoned his Scotch domicile, or estabUshed another. 
** The decree, therefore, must be, that the snQcession to his 
" personal estate ought to be regulated according to the 
** law of Scotland.*' His Honour must consequently have 
been of opinion, that a Scotchman entering the British 
Army dpes not tibereby lose his original Scotch domicile ; 
and since the union of England and Scodand, the army is 
certainly as much that of Scotland as of England*. 

Sir C^iarles Douglas, a Scotchman by birth and original 
domicile, left his native country al the age of twelve, to 
enter ihe navyf . From that time-to his death, he was in 
Scotland only four times ; 1st, as captain of a frigate ; 
2ndly, to introduce his wife to his friends, on which oc- 
casion he staid about a year; Srdly,uponavifflt; and4thly, 
when upon his appointment to a command upon the Halifax 
Station, he went in the mail coach to Scotland, and died 
there in 1789. He was not for a day resident there in any 
house of his own; nor was he ever there except for 
temporary occasions. He also commanded the Russian 
Navy for about a year, and was afterwards in the Dutch 
Service. He had no fixed residence in £kigland till 1776, 
in which year he took a house at Qosport, where he lived 
as hiB home when on shore. This was his only residence 
in the British dominions ; and when he went on service he 
left his wile and family at Goeport. At his death it be- 
came necessary to decide whether his domicile was Scotch 
or Eiiglish, because he had made a will, bequeathing a 
legacy to his daughter, with certain conditions, which were 
void by the law of Scotland, but valid by the law of Eng- 
limd. The House of Loids decided that his original 
domicile was Scotch, and that though he did not lose it in 
this first instance, by becoming an ojB&^r in the British 
Navy, he abuidoned it by entering a foreign service, and 
acquired a Russian domicile; that on returning to England, 
and resuming his pontion as a British officer, he acquired 
an English domicile, but did not recover his Scotch 
domicile, that his subsequent visits to Scotland, not being 
made animo numendif did not revive his Scotch domicile ; 



* SomervOle o. Somerville, 5 Veaey's R^orti, 760. 
t 6 Vesey's Bepard, 767. 
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and that the succession to his property as that of an Eng- 
lishman, was therefore to be governed by the law of ESng- 
land, in which country he last acquired a domicile. 

In connexion with this subject, it may be proper to no- 
tice an opinion expressed by the Master of the Rolls, during 
the argument of Lord Somerville's case — that an officer 
entering the military or tiaval service of a foreign power, 
with consent of the British government, and taking a quali- 
fied oath of allegiance to ih» foreign state, does not thereby 
abandon or lose his native domicile*. 

In Forrest v. Funstonf, the defendant was a Lieutenant 
in the King's army, and held the situation of Master Otin- 
ner at Blackness Castle in Scotland, where he had the 
charge of considerable military stores, with an apartment 
for his residence. He was a native of Strabane in Ireland; 
and it was held by the Court of Session, that though it 
was his duty to reside at Blackness, he did not by the pos- 
session of his office acquire a Scottish domicile. With 
respect to the East India Company's service, the question 
of domicile does not turn upon the simple fact of the party 
being under an obligation, by his commission, to serve in 
India ; but when an officer accepts a commission or em- 
ployment, the duties of which necessarily require residence 
in India, and there is no stipulated period of service, and 
he proceeds to India accordingly, the law from such cir- 
cumstances presumes an intention consistent with his duty, 
and holds his residence to be animo ei facto in India^ 

In the recent case of General Forbe8§ in ihe Court of 
Chancery, the subject of domicile in its relation to military 
men was extensively discussed before the Vice-Chancellor 
Wood. Nathaniel Forbes, afterwards General Forbes, 
was bom in Scotland of Scotch parents ; his &ther being 
possessed of an ancestral estate called Auchemach, on 
which there was then uo house. In 1786, Nathaniel 
Forbes, being then a minor, and a lieutenant on half-pay 
in the 102nd foot, a disbanded regiment, contracted a mar- 
riage with a Scotch lady. He shortly aiterwards obtained 
an appointment in the service of the East India Company; 
and in December 1787 he sailed for India, where he con- 

* 6 Vesey'g ReporU, 782, note, 
t 2 HaQefl' DeeitUmt, 1066. 
X Per Vice-Chancellor Wood,^ 4 Eay's BepwU^ 856. See abb 
The Dree OebroederM, 4 Bobinson's Admiralty Bqtorla^ 282. 
§ Forbes v. Forbea, 1 K«y»a JZ^wrte, 841. 
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tmued until 1808. He then obtained a furlough, and 
returned with his wife to Scotland. On the death of his 
&(iher in 1794 he had sueceeded to the family estate in 
Scotland; and during his furlough he built a house there, 
and furnished it, and made some improvements in the 
grounds. In 1812 he returned with his wife to India, and 
remained there for several years. The wife left India in 
1818 : and in 1822 her husband, who had then attained 
the rank of a General Officer, and was Oolpnel of a regi- 
ment, also quitted India, according to the rules of ^e 
aervice, with the intention of never returning to that 
country; and he never did return thither. During the 
whole of his service under the East India Company General 
Forbes retained his commission and ruik of a lieutenant 
in the Eang*s army. His domicile was without doubt ori- 
ginally Scottish. After his final return from India he had 
an establishment at a hired house in Sloane Street, London. 
He also kept his house at Auchemach furnished : and had 
some servants there also. He likewise became a justice of 
the peace and a commissioner of taxes in Scotland : and 
kept his pedigree and papers (including his will) at Auch- 
emach, where he Was in the habit of residing half the 
year, and where he had constructed a mausoleum in which 
he vnshed to be buried. But his health did not permit 
him to reside constantly at Auchemach, where his estab- 
lishment was also not suitable for his wife ; and his house 
in Sloane Street was manifestly his chief establishment, 
and his wife resided thete. He died in 1851. His wife 
thereupon laid claim to a share of his property according 
to the Scotch law of succession, and contended that, in the 
events which had happened, he must be considered to have 
died possessed of his original Scottish domicile. The 
substantial question in the cause was, whether his domicile 
was in England or in Scotland. If he had been a single 
man his final domicile would probably have been considered 
Scottish. Put the Court held that Sloane Street, having 
been his chief establishment and the abode of his wife, 
must be taken to have been the seat of his domicile. In 
pronouncing judgment upon the case, the leamed Vice- 
Ohancellor mled the following points : 1. That the Scottish 
domicile of General Forbes, notwithstanding his having 
gone to India during his minority, in the service of the 
East India Company, continued until he attained the age of 
twenty-one ; on the principle that a minor cannot change 
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lin dcMDieOe by liifl own act 2. Thatonattoiningtvreiriy- 
ene he Mqaired an Angta-Indian domicile ; and theieapon 
Ills Soottisli domieile oeaaed : on the principle tiuifc a set" 
vice in India, nnder a eommiaBionin the Indian army, oi a 
person having no odier lesidence, creates an Indian domi- 
cile. S. That the circnmstance of his being a lientenant 
on half'pay in a disbanded Sing's regiment did not affect 
the qnestion. 4. That the Anglo^Lidiaa domicile of 
General Forbes continued unchanged nntO his departure 
from India in 1822 : the fdrloogh, or limited leave of 
absence, implying by. its nature ^t it was his duty to 
retnmto India on its eiq>iration. 5. That in 1822 the 
Anglo-Indian domicile of General Forbes was abandoned 
and lost : the possibility of his being called npon, as eolonel 
of a regiment, to return at some mdefinite time to acttve 
service in India, being too remote to have any material 
bearing upcm the question. 6. That he had aoquised by 
<^oioe a new domicile in England on his return from India. 

Mabrui».— -Places in the military occupation of British 
troops have been considBred to be, for the purposes of 
finghsh marriages, subject to the English law. it was 
partly on this jMrindple thai the marriage in St Domii^ 
of a British soldier of the army there with an En^^iah 
woman, the widow of ai&other, was held Tslid: Lovd 
EUenberough, 0. J. intimating an opinion that the Bang's 
troops would carry with them the law of Eligland, dvfl 
and ecclesiastical*. And the same reason influenced the 
decision in Bnding tr. Smithf , that a marriage between two 
British aubjeets at the Gape of Good Hope^ when tiiat 
place was occupied by English troops imdw a capitulation, 
was valid, notwithstanding its nullity by the Dutch law, 
which governed the place. Lord Stowell also, in expresamg 
an opinion as to the validity of a marriage, oelebroted l^ 
the chaplain to the forces, between an officer of the army 
of oocupation in France and an English woman, said that 
the marriage, though Toid by the Frendi law, woold be 
supported in Eaglaod on the ^^und that under the chr- 
cumstances the parties were not French subjects under the 
dominion of French law^ 

* Bex «. Brampton, 10 Eftrt's MqiorU, 262. See idso Laov «. 
JMckiMon, 1 Esp. N. E. C. 863. 

t 2 Haggard's Oonnstoty R^pwU, I. 387. 
X Bum V. Fairar, ibid. 369. 
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Since the foregoing cases oconrred, the Statate 4 Geo. 
IV., c. 91, has be^ passed, whidi renders marriages 
Bolemnised vdthin the lines of a British army on foreign 
aervice valid. It would seem also that snch marriages 
may be valid by that statute, even though celebrated wHh* 
otnt either ritual or clergyman ; since in the Waldegrave 
Peerage case*, which depended on the validity of a marri- 
age 80 circumstanced, it was contended, that, in order to 
Ining the marriage within the provisions of the statute, it 
was not only necessary that the marriage should be eele- 
Iwated by a British chaplain, but that there should be the 
authority of the commanding officer for its celebration, but 
without effect : tiie Lord Chancellor Oottenham and Lord 
Brougham both concurring in the validity of the marriage, 
■ notwithstanding the absence of those circumstances. The 
claimant of the earldom, therefore, took his seAt in the 
House of Lorda by virtue of this decision. 

Qhildren bom of British parents within the lines of a 
British army on foreign service, or on board of shipi^ of the 
navy, whether at sea or in foreign harbours, are deemed 
native bom subjects according to the law of Boglandf. 

Bankbuptov.*— It was once attempted to make the 
.colonel of a fencible cavalry regiment a bankrapt, on the 
ground of his having from time to time sold the cast horses 
of his regiment, and made a profit by the transaction. 
But it was decided that dealings of that nature did not con- 
stitute a trader within the purview of the bankrapt laws^. 

Batxs and Taxes. — ^The possessions of the Grown, or 
of the public, are ordinarily exempted from rates and 
asnssments for parochial or other purposes. But where 
such property is in the bensficial occupation of private 
persons, such persons are deemed liable to be rated to the 
relief of the poor and otherwise, because the parish ma^^ 
by reason of such occupation, become burdened with the 
settlement of the occupiers and their children. 

All forts, casdes, hijacks, fortifications, arsenals, store- 
houses, and buildings used for military purposes are the 
property of the Crown, and when used or occupied purely 
for the services of the Crown, or for public purposes, are 

* 4 Clark and Famelly*s Bqwrtt, 656. 

t PhillimoTe's OommerUaries on IntemaUonal Law, 845. 

X 1 Deacon's JScmArt^ Law, 85, Ist Edition. 
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exempt firom peTodual and other rates. But many parts 
of such poasessioiiB consbt of buildings adapted for the 
private residence and aooommodation of officers to an 
extent eiaceeding the mere exigencies of the public service; 
«ttd it is conclusively settled by numerous dedsions, that, 
in respect of such beneficial residence and accommodation, 
and to the extent of their value, officers and others who 
occupy such buildings are liable to pay rates and taxes. 

Thus in £3rre v. BmaUpage*, the question arose whether 
some officers, who had private apartments in Ohelsea Hos- 
pital, were ratable for the poor in respect of such occu- 
pation; and the Judges decided that a rate including 
those officers was valid. Again, in the case of the officers 
of Greenwich Hospital, a similar decision was pronounced. 
So also in Bex v. Hurdisf, the master gunner at Seaforth, 
who occupied the, battery house there, which he held with 
his office at the pleasure of the Grown, was deemed rat- 
able in respect of his private accommodation, although one 
of the rooms in the house was appropriated to, and occu- 
pied by, the under-gunner, while the rest was occupied as 
a dweUing-house by the master-gunner himself. 

A similar question arose in the case of Lord Amherst v. 
Lord Somers and others^. It appeared that on the 26th 
July, 1780, His Majesty G^eorge III., by his sign-manual^ 
gave a warrant to Lord Robert Bertie, *' the then captain 
** and colonel of the 2nd troop of Horse Guards," autho- 
rizing him to treat with one Adams for the building of 
stables and a riding-house for the use of the troop, and to 
take a lea^e of such stables and riding-house when com- 
pleted, and to execute a counterpart of such lease, which 
was to be binding on Lord Robert Bertie, and the captain 
and colonel for the time being of the troop. Adams 
accoidingly agreed to complete die buildings by the 1st 
June, 1783, fit for the reception of all the servants, grooms, 
hostlers, horses, and cattle, belonging to the troop. In 
March 1782, Lord Robert Bertie Sed, and was succeeded 
in his command by Lord Amherst, to whose porter the 
keys of the stables and buildings when finished were duly 
delivered by Adams; and thenceforward, under Lord 
Amherst's orders, the horses of the troop, except ths hone 
of the captain and colonel of the troop, occupied the 



* 2 Bum)w*B Jlqxyrtt, 1069 f 3 Term ReporU, 497. 

X Lord Amherst v. Lord Somers, 2 Term BqwrU, 872« 
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"tables. No person resided co&standy at the stables, nor 
VTMB there any room or apartments fitted up therein for the 
purpose of a residence or dwelling. Two grooms were 
ikired and paid by the purveyor to take care of the horses; 
and each of these grooms in his turn sat up by night with 
two troopers as sentinels. No other use was made of the 
stables. The rent was paid by the agent of the troop, 
and was charged by him on all the troop (except the 
coloneV the chaplain, and the surgeon) and was stopped out 
of their pay. A rate having been made on Lord .Ajnherst 
by the Justices of Middlesex in respect of the occupation 
of these staUes, His Lordship refused to pay ; whereupon 
a' distress-warrant issued, under which His Lordship's 
goods were seized. Lord Amherst then brought an action 
against the Justices who signed the distress-warrant ; and, 
on the ground that the stables were in the occupation of 
the public, the Court of King's Bench decided that the 
distress was wrongful, and the rate illegal. 

Li the foregoing case Lord Amherst's exemption from 
ratability was clearly established, because he had no 
beneficial occupation whatever of the stables, beyond the 
mere requirements of his troop. But in the foUowing case, 
where a beneficial occupation accompanied an officer's use 
of a portion of the barracks for the public; service, ^ the 
officer was held ratable. 

Lieutenant-Colonel Terrott*, as commanding officer of 
the Boyal Artillery at Portsmouth Barracks,* occupied a 
building consisting of two stories, with four rooms on each 
floor, besides attics'. , The rooms on the ground floor were 
thus appropriated : — one room as a store-room, another as 
a quarter for the adjutant, a third as an office jfbr the com- 
manding officer to transact the business of the regiment, 
and the fourth as a kitchen. The whole of the first floor 
and the attics were the residence of the commanding 
officer of the artillery for the time being, together with a 
kitchen, wash-house, and other offices, coach-house, stable- 
yard, and small ^den. Lieutenant-Colonel Terrott, with 
lus wife and family and servants, occupied this residence, 
and was rated in respect thereof to the relief of the poor. 
He appealed from the order of the justices to the Court of 
King's Bench : but that Court confirmed the rate. Lord 
Ellenborough, C; J.: ^'The principle to be collected from 



* Bex V. TeiTott, 8 East's Rqx»i$, 606^ 
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"" all<die ones on the snl^act is, tfamt if the party nMl 
*' hsve die nee <of iiie bnildiiig or atiier solsgeot of tiie isbe 
'' M a more servant of the Otawu^ or of any 'pnblie body, 
" or in any other i^pect for ^le mere exercise of pniUls 
'^ dnty therein, and hanne no ften^Seux^ ocenpadon of, or 
" eniolm^ent reenking from, it in any pensoBaiaBd private 
'' r6iq>ect, then he is not satable. . • . • . It is said ikat ii 
" the comraandkig officer be rated for the deif^ree of private 
'^ aoeoBmiodatton he enjoys in a buliding of this descrip* 
''tion, why not the soMiers in their barracks for the 
" aoooaunedation they enjoy there. I am not aware that 
'' private soldiers have any accommodations in barmckB 
** beyond what are required for the mere ordiBory nses 
** and purposes of animal natnse**-! mean for deqpmg, 
** «atmg, aaid the like ; but if their ibarraeks shosld simply 
*\ thian with Any accommodation of a beneficial aind vaki« 
'* able, and not strictly of a necessary, nature, the analoigy 
" between the two cases wonid rather jiffiard peihaps a 
'' gromid for incladuig them, tmder sodi circamstanceB, in 
*' the rate, than for exolodiag an occupier of Jthe pnesent 
" description frcon it. The reason of the thing, imd the 
" sound and estabiiBhed constraetion of the statute snlneets 
'' every person who has tha benejlekd nse of any loeal 
** visible property in m parish to this species of public eon- 

'' tribntion Whether the commanding office 

" conld withdraw himself from the rate, by oontracting his 
*' oooopationinsome psopordenable degree wittiin the same 
'' narrow linnts of merely necessary enjoyment with the 
*' soldier in his barracks, will be a question to be decided 
« when it shall oeenr. It is enou^ lor us to say at pre- 
" sent that upon the principles laid down and acted npan 
** in the cases already refeired to, the commanding offiov 
** in question has such a ben^lcial oocnpalion of these 
'< apartments and other conveniences as to render him 
'' ratable for the same." 

WiLiiS. — By the general law of England, as contained 
in the Will Act 1 ife 2 Viot., oap. 26, no wiU is valid 
unless the same be signed by the testator, or by sone 
peiBon authorised to do so on his behalf, and be ako 
attested by two witnesses. But the Aet (s. 11) oontaini 
an exception in favour of soldiers on *'actiial military 
** service," who retain all such privileges as they previ- 
ously enjoyed with regard to the making of wills. What 
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iboM privilege W6i« will appear fiOBi the Statate of 29 
(Aarlee II., o. 8, wbkh provides (b. 19) tkat " a nmum'- 
" paldve will (». e. verbally uttered or dictated wiliiout 
^' writing) shoald be good where it is proved by the oathi 
** of three witnesses present at the making thereof, and 
'^ swearing that the testator, at the time of pronomid]^ 
** such will, bid the persons present, or some of them, bear 
^* witness that snch was his will, or to that effect ; pro<- 
** vided also that the will were made in the time of the 
** last sickness of the deceased, and in the house where he 
" was dwelling for ten days before, unless he were sur- 
*' prised or taken sick when absent from his own home^ 
** and died befDre he retomed to the place of his dwell- 
- ** ing." By s; 23, it is also enacted, that " any soldier or 
** seaman being in 'actual military service,' may dispose, 
*' by wiU, oi his movables, wages, and personal estate." 

Thus it appears, that soldiers and seamen, " on actual 
^* military service,*' can still make nuncupative wills, thoi^h 
no other persons can legally do so. Their written wiUs 
are also valid, though not attested with the formalities 
required by law from other persons. 

Whenever,^ therefore, a military officer on full pay 
makes an informal will, its validity can only be supported 
by shewing the testator to have been on actual military 
service at the time when the will was made. And the 
resolt of the decisions appears to be, that an officer serving 
with hb regiment, or in the command of troops in g^rri* 
smis or quarters, either in the United Kingdom or the 
CMkmies, is not to be deemed on actual military service. 
To satisfy the meaning of the Act of Parliament in that 
reelect, he must be on an expedition, or on some duty 
associated with positive danger. Otherwise mounting 
g^uard at Whitehall, or Windsor Oastle, would be sufficient 

MijoivGeneral Percy Drummond died at Woolwich on 
New^Tear's day 1843*. At the time of his death, and at 
the date <^ his will, he was an officer holding a commission 
in Her Mi^esty's umy. He filled also the office of 
Director-General of the Royal Artillery, and was on full 
pay. A will, dated in June 1842, but not attested by any 
witness, was found in his private repository c^ papers, and 
die question was. Whether this will was valid ; or, in other 
words, whether Qeneral Drmnmond was a ''soldier on 



* Drommond v- Parish, 2 Gnrteis' Eedenattieal R^porU, 522. 
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'' actual ixdUUry service/* wiihm the meaning of the ez^ 
tion in the Will Act It waa argued that hU duties extended 
to the Royal Artillery abroad, as well as in England, 
that he was liable to be tried by court martial, and was 
subject in all respects to military law ; that he was accord- 
ingly liable to hd sent abroad on foreign service whenever 
it might be required, and was as completely on duty as if 
he had been in the command of, or attached to, a British 
regiment on foreign service. Sir Herbert Jenner-Fust 
decided at Doctors' Oommons that Ihe will was invalid. 
*' In doing so," said Uie learned Judge, " I feel great pain; 
" but I think it better to express my decided opinion in 
" the first instance, in order that persons in the situation of 
'* the late Genend Drmnmond may be made aware how 
" the law stands on this point, and that the £unilies of 
'* officers in Her Majesty's service may not be placed in 
** doubt and difficulty as to the validity of a will so made. 
" I am not prepared to say, that the privilege is one which 
'' it would be advantageous to the anny, as a body, to 
*^ possess ; I think it would not be unlikely to lead to fraud 
" and misapprehension." 

The Honourable John H. Percy, captain in Her Majesty's 
30th regiment of foot, died at St John's, New Brunswick, 
on the 6th of August, 184:2, he being then a commissioned 
officer in Her Majesty's army, and quartered in barracks 
with his regiment at St John's. His will had only one 
witness to it, and the question was raised, whether Captain 
Percy was a soldier on " actual military service" at the 
time of his death. Sir Herbert Jenner-Fust : '' Is there 
*^ any distinction between this case and that of General 
** Drummond? The only differ^ice I can see is, the one 
** was in a colony, the other at Woolwich. I do not think 
^' this difference creates a distinction." The will was 
therefore set aside*. A similar opinion had been previ- 
ously expressed by the learned Judge, with reference to an 
unattested will of Lieutenant Oonstantine E. Phipps, of 
the 76th regiment, stationed at Demerura; but the circum- 
stances of the case did not then call for an absolute decision 
of the pointf . 

Major-General Clement Hill, at the time of making his 
will in 1843, held the military command of the Mysore 



* White V. Bepton, 3 Curteis' EedetiatUettl BeporU, 818. 
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Division in India, the head quarters of whicH were sta- 
tioned at Bangalore, where he resided in ordinary until the 
time of his death, which took place in January 1845, 
whilst on a tour of inspection of the troops under his 
command. The will was not attested by any witness. 
Lord Fitzroy Somerset gave evidence that General Hill 
was in the active performance of military duty, from the 
time of his going to India in 1841, till the date of his 
death ; that he was at any moment liable to be called upon 
to march with his division, or other body of troops, to 
whatever point the exigencies of the wars then going for* 
ward in India might have required, and was, according to 
the rules of the army and in military understanding and 
acceptation, in actual miiitCMri/ 9ervice*» 8ir Herbert 
Jenner-Fust : " This is a stronger case than any which has 
" hitherto been brought before the court; stiU I cannot, 
** after my decision in Drummond v. Parishf , grant probate 
** of this paper." The will was, therefore, declared invalid. 

In the following case, the irregularly executed will of a 
military officer was held valid. Major-Gkneral Ohatham 
Horace Ohurchill died on the 8th December, 1843, in the 
East Indies, of a mortal wound received on the field of battle. 
In the previous month of March he had made a regular 
will, on the back of which was found an unsigned memo- 
randum in these words, " General Churchill being unable 
'' to write his wishes, he bequeatiis his watch to his daughter 
** Lucy Ohurchill." This memoraiidum was decided to 
be part of the will. Sir Herbert Jenner Fust : /' When 
** the memorandum on the paper was written does not 
'' exactly appear ; but probably it was after the testator 
'' received his mortal wound on the field of battle ; and if 
*' so, it would be a good disposition of the property, he 
'* being, at that time, in actual military service, and unable 
'' to write his wishes. I cannot, under these circumstances, 
" see how it is possible for the Oourt to pronounce that the 
** memorandum does not form part of the willf^ 

The term " soldier," in the Will Act, has been held also 
to extend to persons in the military service of the East 
India Company. Dr. Doniddson, a surgeon in that service, 
having been in England on furlough, embarked in July 
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1838, to join his rc^g^iment in India, and wm plaeed 
ia medicd charge of reemiu for Queen's regimanta in 
India, though he had no oonumeaion in Her l^esty'a 
aenrice. Whilst go, board ship at Portsmontb, he wrote 
an informal paper, which he forwarded as his will to his 
mother, in whose possession it remained till she heard of 
her scm's death. Sir Herbert Jenner-Fost: '* The de* 
*' ceased mnst be considered to have been a surgeon in the 
*' East India Company's service; his being in chaste <ji 
*^ recruits for royal regiments, which was no part of his 
" regimental dnty, would not constitute him a Queen's 
« officer. ..•..-.. I amofopkion that a soldier in the 
*' East India Cbmpany's service comes within the ez- 
'* caption; and I am indined to hold, that under the 
" circumstances, the deceased was in actual military 4iervice 
'* at the time the will was written*." 

Sir Herbert Jennw-Fust has also expressed an opinion, 
that though a minor in any other station of life is, by the 
general provisions of t^ Will Act, declared incapable of 
making a will, a soldier, on actual military service may 
make a vdll, notwithstanding his minority f. 

OtMm^ Trevor Oraham Farquhar of the 11th Bengal 
liight Cavalry, died a bachelor and a minor, on the 28th Ja* 
nuary, 1846, being mortslly wounded at the battle of Aliwal, 
in the East Indies. After he received his wound, he wrote 
a will in pencil (which the surgeon alone attested) on the 
field of faatUe. By the geneial law two witnesses are 
requisite to every will, imd no person under 21 years of 
age can mabe a will. Sir Herbert Jeoner^Fust : " This 
^' is the first eaae of the will of a minor dying on the field 
^' of battle. The question is, whether it is a good and 
^* valid will. Under the general provisions of we Act it 
*' is not : but under the 11th clause it would be vxdid, 
" whether the deceased were major or not; 'any soldier 
** * being in actual military service, may dispose of his jper- 
" ' semoZ estate as he might have done before the asaking 
'' * of this Act' Then, as he might make such a will 
** according to the statute of frauds, and even a nnnciqMt* 
** tive will, and whether a major or minor, according to 
" this danse this is a good and valid wiUf ." 
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It ei^ears from die prefaee to the iiCe of Sir Leoline 
Jenkuui, Jadge of the Admimlly in the reign of Obarles 
IL, and framer of tibe above*mend0&ed Aet of the Mia^ 
Kifig* tbat be elalaned to himself some merit for haTii^ 
obtuhed for British eoldiers the testameBtsry privileges 
of the Boman army*. 

Military men dying abroad sometimes appoint a firm of 
baakers or agents to be Hieir execnton. In r^ard to this 
praotioe it is neeessary to mentiDn the ease of the late 
LieutcoiaQt-Cblonel Femie, who died in India some time 
after he had made a will, whereby he nominated Meanre. 
A. £. db Oo. as his executors. The members of the firm 
in que^on had dissolved partnecship before Ck^onel 
Fende's death ; and mKler tiiose drcamstaaoes it was de- 
Gidied that the appointment wholly failedf* Even if the 
firm had continued to subsist, a change in its membership 
subsequently to the date of the will would probably have 
^.same e&ct^ unless the testator made the ^< members for 
« t3ie time being*' his executors. 

It has sometimes occurred that the wills of military 
men have been proved, And tibeir property put into a 
ooiurse of distribution upon enoutous information respect- 
ing their death in the fidid. A case is mentioned by 
8winbuine:|: in which a YorkEUremmjsailed in a military 
expedition to Portugal, whence, after some ex^doits, his 
ielSom soldiers returned without him ; and a hme arose 
thai he was dead, wiia^exqpon administration was granted. 
But whilst his Idnsfolk were in suit about the same, he 
himself re-appeared, after three years' absence, and put 
an end to the controvert. 

In 1809, probate of t£e will of Oharles James Napier^ 
Esq., (afterwards LieutenaatwGenexal Sir Oharles J. Napier, 
G.CLB., and Oommander^in-chief in India), was granted 
at Doctors' Cbmmons, to his brother and sole executor, 
Bichard Napier, Esq., upon his affidavit of the receipt of 
intelligence, which he believed to be correct, that the 
said Ohaaies James Napier had been kiUed at the battle of 
Ooronna in Spain, ion 16th January, 1809. That officer 
haAf in isKSt, been left for dead on the field, and had been 
reported in Sir John Hope's despatches to be amongst the 
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number of the dain*. Thi« report, however, taming out 
to be erroneous, and the BuppKwed deceased' having ap- 
peared in the Ecclesiastical Court, the probate of his will 
was revoked and declared to be null : and the original 
will, after cancellation of the probate copy, was delivered 
back to him out of the registryf* 

TuBSPABS.— Any officer of the Army, Navy, or Marines, 
being duly employed for the prevention of smuggling, and 
on Ml pay, or any person acting in his aid when on duty, 
may patrol upon, and pass freely along and over, any part 
of the coasts of the United Kingdom, or any railway, or 
the shores or banks of any river, creek or inlet of the same 
(not being a garden or pleasure ground) : and any such 
officer so patrolling, shall not be liable to any indictment, 
action, or suit, for so doing^. 

Army OoirrRAOTOBS*— A clothier who contracts with 
the Odonel of a regiment to supply the regiment with 
military miiforms and equipments, is not within the dis- 
qualifying clause of the Stat 22 Geo. III., c. 45, which 
incapacitates contractors for the public service from 
being elected or from sitting and voting in the House of 
Commons. This was held by the Court of Common* 
Pleas, in Thompson v. Pearce§, on the grounds that, as 
Colonels clothing their men were not under the disqualifi- 
cation, it would be absurd to say that the clothiers em- 
ployed by the Colonels should be affected by the Act. 

Military Bbnvfit Societies. — By an Act 12 A 13 
Vic, c 71, all regiments Benefit Societies were dissolved : 
and by the same Act, all regimental charitable funds were 
ordered to be paid into the Bank of England, and placed 
under the administration of the Secretary at War, 

Prisoners of War. — A habeas corpus will not be 
granted to bring up a Prisoner of War from military cus- 
tody to the bar of a Court of Law, for the purpose of en- 
quiring into the cause of his detention ; this being a matter 



* London Oagette, 24 Januaiy, 1809. 

t 1 Phillimore's BqporU, 83. 

i 16 & 17 Vict. c. 107, 8. 253. 

§ 1 Broderip and Bingham's Sq)ortt, 25. 
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of State policy under tHe sole control of the Ctovernment, 
and not cognizable by any Gonrta of Law*. In 1815, 
when the French Emperor, Napoleon, was on board H. M. S. 
BeUer&phon, in Plymouth Sound, great desire was felt 
both by himself and the public, that he should be brought 
ashore ; but his situation as a prisoner of war was con- 
sidered a complete barrier to any discussions or questions 
regarding his detention in custody. 

On Napoleon being brought captive in an English ship 
of war to Plymouth, ttie question arose how his person 
was to be disposed of? Lord Mlenborough, Sir Wm. 
Grant, Lord Stowell, and other great jurists bemg con- 
Bidted, they gave conflicting and very imsatisfactory 
opinions with respect to the Law of Nations upon the 
ttaiM of the Emperor ; some saying that he was to be re- 
garded as a prisoner of war ; others, as a subject of Louis 
XVIIL, to whom he should be delivered up to be tried 
for treason ; and others, as a pirate, or hostias hwMini 
generis, carrying about with him caput lupinnm ; while 
there were not wanting persons so romantically liberal, as 
to contend, that having ^rown himself on our hospitalitv, 
he was entitled to immediate freedom, and that he should 
be allowed to range at pleasure over the earth. " I think 
« (says Lord Campbell), that Lord Eldon took a much 
" more sensible view of the subject than any of them, 
" which was, that the case was not provided for by anything 
«* to be found in Qrotius or Vattel, but that the law of 
'' self-preservation would justify the keeping of him under 
" restraint in some distant region, where he should be 
" treated with all indulgence compatible with a due re- 
«* gard for the peace of mankind. Accordingly, St. Helena 
<' was selected as the place of his exile ; and to put a stop 
" to all experiments in our Courts, by writs of ^o^ecu cor- 
** pia, or actions for false imprisonment, an Act of Par- 
« liament (56 Geo. III., c. 22) was passed to legalize his 
'* detentionf." 

WiTNBSSBS. — ^Officers and soldiers duly summoned to 
give evidence in courts of justice are bound to attend at 
the appointed time and place ; and no military duties will 
form an excuse for non-attendance. Where soldiers or 



* 2 Lord Kenyon'B RworU, 478 ; 2 W. Blackstone'g ReporU, 1324. 
t Lord Campbeirs Lwa qf the ChaneeUort, VU. 820. 
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4>ffioen sre required m witnesseB, it is ustial to give notioe 
to the comnuaiding officer, in order that he may enaUe 
them to perform &e duty in question, and may see ihat 
there ifl no coUasion for any improper purpose. He has 
no power, however, to disregard a lawfol summons ; and 
if he refuses obedience, a habea» corpui will issue from the 
court of law to bring v^ the witnesses whose attendance is 
thus impeded But prisoners of war cannot be thus dealt 
with. In Farley t^. Newnham*, amotion was made to the 
Oourt of King's Bench, for a hahe€u corpui ad tntifieat^ 
dum to bring up an American prisoner of war from the 
Mill Prison at Plymouth, to give evidence for iheplainti£f 
in a Maritime Insurance cause: the prisoner being the 
only witness in England who could prove the capture of the 
ship to which the insurance related. The Oourt decided 
that there could be no habea$corpu$ to bring upaprisoner 
of war : and Lord Mansfield said, that the presence of 
witnesses, under like circumstanees, was to be obtained 
only by an order from a Secretary of State. 



* 2 DoQglw' iifjpofti, 419. 
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CHAPTER Xm. 
DISCHABGE FBOM THE SERVICE. 

fCB legal discharge of an officer from military service 
may be effected in fbnr ways : I. — By royal mandate ; 
n. — ^By sentence of a court martial ; III. — By sentence of 
a civil court; IV. — By voluntary resignation. 

I. By Roy ail Mandoite. 

Oommiflsions in the army being held, as we bave seen; 
at ifa« sole will and |deasnre of tbe Orown^ a royal mandate 
t>r Qfder is at any time sufficient for the summary dis- 
dbarge of an officer from the service, without the formality 
ci a court martial or a court of inquiry, or the assignment 
of any reason whatsoever. And thia power of the Grown 
18 not afiected by the circumstance of an officer having 
porchased his ccnBmission, the value of which he wholly 
for&ita upon dismissal ; ihou^, by way of indulgence, an 
officer so situated is fiiequently allowed to sdl one of the 
ateps of his rank. 

In the course of the debate on Major-General Sir B. 
'Wilson's anmmary dismfflsal from the army in 1821, the 
Secretary of State, Lord Londonderry, read the following 
opinion given by Lord Erskine when at the bar upon the 
case of some officers who had been similarly dealt with ? 
'* Serjeants' Inn, Sept 6, 1601. I am bound to add, (after 
** stating the arguments on the case) that the parties are 
'* wholly without remedy. The Bang is the acting party 
^ here. He is at the head of the army, and the ground 
** of his decision cannot be questioned in anyoourt of law; 
** and whenevier His Majesty dismisses an officer, whether 
*' of the highest or lowest rank, he loses all benefit belong- 
^* ing to his situation, according to the Articles of War; 
** and this every soldier must know when he enters the 
" army*." 

Sir Oharles Morgan, the Jndge-Advocate-General, in 



* Pari. Hut, Feb. 1822, 826. 
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alluding to the case of a militia officer who had been dis- 
missed without trial, declared his opinion that the King 
was qnite competent to remove any officer, without assign- 
ing any reason, and without any trial whatever. It was 
sufficient that the King did not think fit to retain him any 
longer in his service*. 

In the debates in Parliament on Sir Bobert Wilson's 
case, the Secretary of State (Lord Londonderry) informed 
the House of Oommons, that ** he held in his hand a paper 
** containing the names of not less than 212 officers, who 
*' in the preceding ten years had been removed from the 
" army without a trial ; and in that paper there were 
" instances after instances, in which, after acquittal by a 
'' court martial, the parties had been dismissed ; and this, 
** not from any notion that the court martial had acted 
" improperly, but because there were many cases in which 
** legal guilt could not be proved, but in which, notwith- 
** standing, there were circomstances to affect the duoracter 
** of a gentleman, or the harmony of a regiment, or in some 
*' way or other the good of the service. Nothing was so 
** Common as to aggravate the sentence of a court martial — 
" nothing so common as to dismiss those whom a court 
<< inartial had not ordered to be dismissed, leaving or not 
'* leaving to an individual the price of his commission, for 
'* that was another circumstance on which the Grown 
" might exercise its discretionf." 

In some cases, however, of summary dismissal, the 
Crown has, at the solicitation of the accused party, and as 
a matter of pure favour, granted him a trial by court 
martial upon the charges brought against hiuL This was 
done in the celebrated case of Lieutenant-General Lord 
Ghorge Sackville, who in the reign of Geo. II., was sum- 
marily deprived of his commission, for imputed miscon- 
duct at the battle of Minden in 1759. On his return to 
England he demanded a court martial ; and the request 
having been granted, he was found guilty of having dis- 
obeyed the orders of Prince Ferdinand of Brunswick, 
whom he was, by his commission and instructions, directed 
to obey as Commander-in-Ghief of the Allied Forces, 
according to the rules of war ; and the court martial there- 
upon adjudged him unfit to serve His Majesty in any 



♦ Pari. HUt. Feb. 1822, 826. 
t Amual Sejfiaterfir A.D. 1822, 181. 
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militaiy capacity whatever. The King confinned the 
sentence, and ordered it to be recorded in the books of 
every regiment, with the following remarks : " It is His 
'* Majesty's pleasure that the above sentence be given out 
" in the public orders, not only in Britain, but in America, 
** and every quarter of the globe, where British troops 
" happened to be, that officers, being convinced that neither 
" high birth nor great employments can shelter offences 
** of such a nature, and that seeing they are subject to 
^ censures much worse than death to a man who has any 
^■* sense of honour^ they may avoid the fatal consequences 
** arising from disobedience of orders." The Judges of 
England had given their opinion, that he might be tried 
by court martial, notwithstanding he had ceased to hold 
any commission in the service ; and it had been intimated 
to him before the trial, that if the court martial should 
adjudge him to suffer death, the sentence would be most 
certainly carried into execution, according to the recent 
example of Admiral Byng. 

To complete his lordship's disgrace. His Majesty in 
council called for the council book, and ordered his name 
to be erased from the list of Privy Oouncillors. Four 
years after this event, however, Lord G^>rge was restored 
to his seat in the Privy Council ; and in 1782, twenty-two 
years after the sentence, his lordship was created a peer 
of the realm by the title of Viscount Sackville, upon which 
occasion a very acrimonious debate, involving the most 
severe personal observations on his lordship, took place in 
the House of Peers*. 

But when Major-General Sir Robert Wilson was sum- 
marily dismissed from the army in 1821, by King Qeo. 
IV., a different course was pursued. Upon receiving the 
notice of his dismissal, that gallant officer instantly wrote 
. to the Oommander-in-Ghief, requesting that the King 
would institute ** some military court, before which he (Sir 
'* Robert) might have an opportunity to vindicate himself^ 
" and prove the falsehood of those accusations, whatever they 
** might be, which had disposed His Majesty to remove 
'' him from an army in wMch he had served twenty-nine 
'* years, and in whidi he had purchased every commission, 
** with the exception of the junior one." This request, 
however, was refused; and Sir Robert Wilson remained 

* Pari. HiiL XXU. 999, 1002, &o. 
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ezduded from the Army List, until he was hononnUy 
restored as one of the first acts of the reign of King 
Wm, IV*. 

The royal prerogative of smnmary dismissal is also in 
no wise controlled or affected by ihe oircmnstance'of an 
officer having been previously acquitted by a court mairtial, 
or having received only a lenient sentence for the conduct 
in question. Lord Londonderry's speech f, to which 
reference has been made, mentions numerous instances 
illustrative of this proposition. 

Li 1756, when General Fowke, Governor of Gilwaltar, 
along with Admiral Byng and Admiral West, were 
brought to England under arrest, for their conduct in the 
expedition for Uie relief of Minorca, the General was tried 
for disobedience of orders in not sending a battalion on 
that service from the garrison of Gibraltar, and was sen- 
tenced to be snsp^ided for a year. The King confirmed 
the sentence, but nevertheless struck him out of the Army 
Listj:. This occurred not loi^^ before the execution of 
Admiral Byng for his conduct on another occasion §. 

When the sentence of a court martial declares an officer 



♦ Some very abeurd charges regarding Sir R. Wilson's conduct at 
Queen Caroline's funeral procession, having be«i made the pretext 
for his dismissal, it is nght to add that, in a letter to the Duke of 
York, Sir Robert Wilson affirmed that, ** upon his honour every one 
" of those allegations was utterly false, and that in every instance 
" where the mention of names had enabled him to trace those 
** statements to their supposed sources, their falsehood had either 
** been at once exposed and acknowledged, or they had been dis- 
" avowed by the paitiea said to have made them." — Atrnml RtguUft 
AJ). 1821. 
t Supra, 236. t Campbell's AdnUrala, Vol. lY., 84. 

§ Mr. Croker, in nis Edition of Boswell's Johnson (1848), 
quotes, with reference to this proceeding, the following lines &oni 
a poem by Lloyd : 

" So minifton of baaett tziok*— 
I love a fling at politics— 
AmnM the natimi, court, aad kinf , 
By brwking F[owk]e, and hanging Bjng." 

Arthur Herbert, Earl of Torrington, Admiral and Commander- 
in-chief in the reign of King Wm. III., was tried by a court martial 
held on board H.M.S. Kent at Sheemess, in December 1690, in 
porsaance of a commission from the Lords of the Admiralty, uym 
the following very heavy charf;e, founded on the report of a previous 
pommissioii of inquiry into his conduct, viz, : his having, " in the 
'< engagement with the French off Beachy Head, (80m of June, 
•• 1690,) through treachery or cowardice, misbehaved in his office, 
** drawn dishonour on the English nation, and sacrificed our good 



THE SEBYICE. 239 

incapable of fatnre service^ this adjudication is not Unding 
on tbe Grown, which may, notwithstanding the severity of 
snch a judgment, recall the subject of it into active pro- 
fessional employment*. Neither does such a sentence 
debar an officer from the most honourable civil offices, if 
it be the pleasure of the Qovemment afterwards to employ 
him therein^ as we have seen in the case of Lord George 
Sackville, who became a peer of the realm by creation, and 
also a Secretary of State. 

In the case of a captain in the Ouardsf, a lieutenant- 
colonel in the army, whose name was removed from the 
Army List by the Prince Regent in 1819, that step was 
taken in consequence of the report of a commission Of 
inquiry not followed by any court martial. 

The East India Company possesses similar powers over 
officers in the armies of India ; and by an express Act of 
Parliam^it military officers in the service of the East India 
Company may alsq be smnmarily dismissed by the Crown, 
without the intervention of a court martial or a court of 
inquiry^^ 

A military officer cannot by law hold his commission^ 

or any military emjdoymenty free &om this liability to 

summary dismissal by the Crown. In 1710, when the 

Duke of Marlborough was commanding the British and 

^ allied armies in Flanders, the pending political changes in 

** Allies the Dutch :" and, notwithstanding the court unanimoiuly 
aoqtiitted the Earl of any impatation whatever from his conduct on 
the occafidon in question, his oomioiseion was suspended, and he 
never was afterwards employed. (2 Broderip and Bingham's S^tarts, 
151, note.) 

In July 1702, Sir John Munden, Kear-Admiral of the Bed, was 
tried ly court martial in pursuance of a oommiasion from the Lord 
High Admiral Prince George of Denmark, on chaiges of miscarriage 
and neglect in an expedition to Oorunna, for the purpose of inter- 
oepdng a squadron of French ihips destined to sail from the Groyne 
foe the Spanish West Indies. The court gave their opinion that Sir 
John had fuUy cleared himself irom the chaigea, and so far as 
appeaiTed to the court, had complied with his insfcructlonB, and 
benaved with great zeal and diligence on the occasion. Notwith- 
standing this acquittal, he was immediately afterwards dismissed 
from the service by Queen Anne ; and the poclamation issued for 
that purpose in the London Gazette of the 9th August, 1702, declared, 
that Sir John Munden had not done his duty pursuant to Ids instruc- 
tions^ (1 Macarthur on CowrU Martial, 111.— Ed. 1813). 

* Oami^IVs Admirali, Vol. IV., 62. 

t 2 Broderip and Bingham's Beport$, IdO. 

} Stat 53, Geo. m. c. 156, a. 74. 
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England created on apprehension, that the Doke wonld, on 
the retirement of his friends from office, resign his command, 
er that a new ministry might displace him. Bat the Doke, 
with his well-known steady regard for his own interest, 
thought of a much better expedient than resignation, and 
determined to protect himself against a recalL He pro- 
posed that, to increase the confidence of the Allies, he 
should receive a patent as '* Conmiander-in-Chief for life:" 
so that his office, which ought to be unconnected with 
party politics, might not depend upon the casualties of 
Parliamentary warfare. He accordingly submitted this 
scheme to Queen Anne, who asked the Lord Chancellor 
Gowper whether such a patent would be legal and consti- 
tutional? His Lordship unhesitatingly declared, that 
whether the proposed patent would be legal or not, it 
certainly would be unconstitutional, as, imder a monarchy, 
military conmuind could only be properly held during the 
pleasure of the monarch*. 

In former times a practice prevailed, which would not 
now be tolerated, of cashiering officers who voted in Par- 
liament in opposition to the Government of the day. 
There is a well-known anecdote that, in the first Parlia- 
ment of James II., one of that King's ministers rushed up 
to a member, who, on a very important occasion had voted 
against the Court, and inquired, " Sir, have you not a troop 
" of horse in His Majesty's service ?" " Yes, my Lord," 
was the reply ; " but my elder brother is just dead, and 
" has left me 700/. a-year." Sir Robert Walpole, when 
prime minister, thus arbitrarily exercised his power on 
several occasions ; and the most signal instances were tiiose 
in which he deprived the Duke of Bolton and Lord Cob- 
ham of their regiments for voting against the ministerial 
project of an Excisel. 

The dismissal of two officers of such high position created 
a great sensation in political circles ; and on the 13th Feb- 
ruary, 1 734, Lord Morpeth, after the reading of the Mutiny 
Bill, rose and concluded a speech full of trite reflections on 
a standing army under the influence of the Crown, and on 



* Lord CampbelVg Lives of the Chanedlon, Vol. IV. 822. 

t The Duke of Argyle, who supported the MiniBtiy, reflected with 
seventy on the Duke of Bolton's want of seryice : « It is tine (snd 
he) there have been two Lords removed, but onlyooe Soldier."— 
Lord Mahon*s ffutor^ of England. 
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the danger of arbitrary power, by moving for leave to 
bring in a bill '* for securing the constitution, by prevent- 
*' ing officers not above the rank of colonels of regiments 
'' from being deprived of their commissions, otherwise 
** than by judgment of a court martial to be held for that 
" purpose^ or by address of either house of Parliament" 
This motion was argued at great length and with uncommon 
warmth, but with no success. Sir Robert WiJpole con- 
cluded the debate with a speech replete with sound doctrines 
and constitutional principles. He defended not only the 
prerogative of the Crown, but the interest of Parliament, 
and the well-being of the community against the horrible 
despotism of a stratocracy or army Government. He 
vindicated the purity of courts martial, and deprecated the 
evils which would result to the service from subjecting 
them to the influence of intrigue, and making their decisions 
the means of retaining or forfeiting a post for life*. ** The 
" behaviour of an officer (Sir Robert observed) may be 
" influenced by malice, revenge, and faction, under the 
*' pretence of honour and conscience ; and if ever any 
*' officer of the army, because the King refused to comply 
" with some very unreasonable demand, should resolve to 
** oppose in everything the measures of Goverment, I 
'' should think any man a most pitiful minister, if he 
'* should be afraid of advising His Majesty to cashier such 
" an officer. On the contrary, I shall leave it as a legacy 
'' to all future ministers^ that upon every occasion it is 
" their duty to advise their master, that such a man is 
** unfit to have any command in his armies. Our King has 
^* by his prerogative a power of displacing, preferring, and 
** removing any officer he pleases, either in our army or 
'' militia. It is by that prerogative chiefly he is enabled 
'* to execute our laws, and preserve the peace of the 
'' Kingdom. If a wrong use be made of that prerogative, 
'' his ministers are accountable for it to Parliament ; but 
" it cannot be taken from him or diminished without over- 
. ** turning our constitution ; for our present happy consti- 
'' tution may be overturned by republican as well as by 
** arbitrary schemes. Therefore it must be left to His 
" Majesty to judge by what motiyes an officer acts; and if 



* Goze*s Lift of Sir Boberi WaljpoU, JH 126. 
L.O.A. 11 
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" he tlunks an officer acts from bad motiTes, in dnty to 
" himBelf he ought to remove him*.*' 

It is not easy to refuse assent to the doctrines thins 
abstractedly propounded ; but the difficulty of admitting 
them is, that the minister, 'who calls the obnoxious power 
into exerdse, is not only the sole judge of the fitness of 
the occasion, but is in truth a judge in his own <sanse. 
Sir Robert Walpole, on a subsequent occasion, exercised 
this authority, by dismissing ** that terrible comet** Pitt, 
(afterwards Ihe great Lord Chatham,) from the Bluesf. 

On the fall of the Marquis of Rockingham, Burke pro- 
nounced it to have been one of that statesman's foremost 
merits, that he '' discountenanced, and, it is hoped, for ever 
'' abolished the dangerous and unconstitutional practice of 
" removing military officers for their votes in Parliament** 
. It was probably from a notion that the power in question 
created great subservience on the part of junior officers 
towards the ministers of the Oown, that in the year 1759, 
Frederick, Prince of Wales, the father of King George 
the Third, in a paper delivered on his behalf to the leaders 
of the Parliamentary opposition of that day, promises, 
when he should have it in his power, to promote '' a Bill 
" to exclude all military officers in the land service tmder 
'' the degree of colonels of regiments, and in the sea 
** service under the degree of rear-admirals, from sitting 
" in the House of Commons^.** 

The latest political proceeding which famishes an illus- 
tration of Sir R. WalpoWs opinions, occurred in the year 
1800, while the Act for the Union of Great Britein and 
Ireland was depending in Parliament The then Marqtds 
of Downshire, being violently opposed to that meaisure, 
availed himself of his positionas colonel of the Downshire 
regiment of Militia, to incite the officers and men of that 
corps, to the number of several hundreds, to sign a petition 
to Parliament against the passage of the bill : the major 
of the re^giment assembling it for the purpose at head 



* On the same day the young Duke of Marlborough bnnu^t into 
the House of Lords a similar bul, which was thrown oat After the 
first reading. But a protest signed by 30 peers was entei^ on the 
journals; and the Doke of Bolton and Lord Cobham separately 
signed a short and manly protest.— Coxe's lAfi of Sir Robert Wd- 
fxrfe, III. 129. Lord Mahon's HUU/ry of England^ iL c. 16. 
t Lord Mahon's History of England, III. c. 21. 
t Smollett's ffiitory qf Mgland, Y. 278, Dote. 
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qnsrtos, and there bnnging forward the petition under 
Lord Downahire's directiona. Mr. Pitt deeming this a 
factions and nnaeemly course of conduct, dismiflsed Lord 
Doymshire from the regimental conunand, and from all his 
civil offices and employments under the Orown** 

Though military commissions are thus revocable or 
determinable at the pleasure of the Grown, they never^ 
theless do not expire on the death of the Sovereign, so as 
to release an officer vptofcLdo from his military character, 
or from further service. Previously to the reign of King 
William IV., all commissions expired on the death of the 
King by whom they were conferred; and in strictness an 
officer's powers and rights then came to an end, unless it 
were the pleasure of the new Sovereign to revive them 
by a new commission. But upon such occasions, the 
commissions of all officers previously in the service were 
renewed as soon as possible ; and as tiiey continued in the 
receipt of pay and allowances, their militaiy character 
was, in point of law, kept alive untill the arrival of new 
commissions; so that no question ever arose regarding 
their subjection to the Articles of War, or their authority 
to command the troops in the interval. In order, however, 
to prevent the diffici^ties and inconveniences wldch might 
spring from the exercise of a dubious authority by civil as 
well as military officers, an Act was passed at the begpning 
of tiie reign of King William IV., by virtue of which all 
civil and militaiy commissions and commissions in the 
Boyal Marines signed by King George IV., and expiring 
on his death, were to have a legal continuance for six 
months after that event, unless they should be previously 
revoked. And by an Act passed immediately after her 
present Majesty's accessionf, a like provision with regard 
to military and marine commissions is extended to 
future demises of the Grown. 

11. By SenHence of a Cowrt Matikd. 

The Mutiny Act and Articles of War confer upon 
courts martial the power of sentencing officers to dismissal 
from the service. But a sentence of this nature requires 
confirmation by the Grown, which cannot be deprived. 



* Gastleroagfa's Comtpondmiee, III. 
t Stat. 7 Wm. IV. d^l Vict. 0.81. 
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without its own consent, of the services of any of its 
officers, except by force of an Act of Parliament*. On 
this principle, even a sentence of death pronounced by a 
court martial does not operate as an absolute dismissal 
from the service ; for if the offender should be pardoned, 
he is restored to his former position. This point arose in 
the case of William Clarke, a seaman of H. M. 8. Battler, 
one of a squadron employed in 1786 off the Leeward 
Islands, under the command of Lord Nelson as senior 
captain. Olarke had been sentenced to death by court 
martial ; but was pardoned at the instance of H. E. H. the 
Duke of Clarence, and then discharged from the ship by 
Lord Nelson. The Admiralty demanded an explanation 
of His Lordship's conduct on this occasion, and signified 
that the discharge of the seaman under such circumstances 
was a mistaken course of proceedingf . The law, it is 
conceived, would be just the ^same in the case of a soldier, 
or of a military officer. 

But though a pardon operates as a restoration to the 
service, the greater question still remains to be judicially 
decided, whether a restoration to the service operates as a 
pardon. In the words of Gibbon, " it remains to deter- 
" mine, whether a Prince entitled to perform an act of 
" favour and mercy, actually does so by conferring an 
*' office of dignity, which cannot be enjoyed unless the 
" act of mercy has previously been obtained, that is to say, 
** whether the substance ought to prevail over the form, or 
" the form over the substancej." 

This question is inseparably connected with the fate of 
the gallant but unfortunate Sir Walter Raleigh. He had 
been condemned to death for alleged participation in a 
treasonable plot to raise Arabella Stuart to the throne : 
and, after undergoing thirteen years* imprisonment, he 
received from James I. by a commission under the Great 
Seal, the command of a fleet and army fitted out against 
the Spanish possessions in South America, with power of 
life aud death over the King's subjects serving in the 
expedition. The enterprise failed; and on Sir Walter's 
return to England, James caused his head to be struck off, 
according to the sentence originally pronounced. On 



* See Pott, 246. 
t See the Correspondence, 1 NelwiCa Denatehea^ S 
X Gibbon's Miscellaneous Wi^tke, 400, Edit. 1887. 
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shewing cause against bis execution, Sir Walter pleaded 
that his commission was tantamount to a pardon. ''£y 
" that commission (said he) I gained new life and vigour ; 
" for he that hath power over the lives of others must 
" surely be master of his own. In the 22nd Edward III., 
'' a man was indicted for felony, and he showed a charter, 
" whereby it appeared that the King had hired him for 
" the wars in Gascony ; and it was allowed to be a pardon. 
" Under the commission I took a journey to honour my 
" Sovereign, and to enrich his kingdom ; but it had 
" an event fatal to me, the loss of my son, and the 
" wasting of my whole estate." Lord Chief Justice 
Montague: ''Your commission cannot in any way help 
" you; for by tbat you are not pardoned. Jjol felony there 
" may be an implied pardon, as in the case you cite ; but 
" in treason you must shew a pardon by express words, 
" and not by implication. There waJB no word tending to 
" pardon in^ all your commission, and therefore you must 
'' say something else to the purpose^ otherwise we must 
" proceed to give execution." Notwithstanding the melan- 
choly character of this case, we have the high legal 
authority of Lord Campbell for saying, that the Chief 
Justice declared and expounded the law soundly; and 
that in strictness Sir Walter's attainder under the former 
judgment could only be done away with by letters patent 
under the Great Seal, expressly reciting the treason, and 
granting a free pardon*. 

In 1811 Private John Weblin of the 3rd Buffs, then 
serving in Portugal, was tried by court martial, for address- 
ing abusive language to the Captain of his Company, and 
striking him in the execution of his duty. The prisoner 
was found guilty, and sentenced to be shot. The case was 
reported in the usual way to the Commander-in-Chief, the 
Duke of Wellington, who, in his " Remarks" upon the 
proceedings, took notice, that, through some extraordinary 
inattention with reference to the custody of the prisoner, 
he had actually been permitted to serve in an engagement 
with the enemy, after he had been put into arrest for his 
crime. On this ground the Duke pronounced, that he was 
under the necessity of pardoning tiie prisonerf • 

This subject was debated in Parliament in March 1849, 



♦ Lord Campbeirs Chief Jwtiees, I. 857, 368. 
t The Principles <if War ; Cadell : 1816. 
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with reference to the case ci fiome soldiers in the Madras 
army, w1k> were alleged to have beeaa employed on military 
dnty for many months after the discovery of a mntinotia 
and treasoDBDle plot in which ^ey had been concerned. 
They were then brought to trial by conrt martial, and 
executed in 1844. The hcta, however, were not clearly 
shewn ; and therefore the House of Oommons did not pro- 
nounce an opinion on the matter. 

m. Bif Ac Sentence of d 0ml CmH. 

The Mutiny Act directs, that officers impeding^ or re- 
fusing to assist the civil magistrate in apprehending any 
officer or soldier, who has committed violence against the 
person or poperty of any of Her Majesty's subjects, shall, 
upon conviction before any court of recoitl at Westminster, 
Dublin, or Edinburgh, be deemed to be ipso facto cashiered, 
and be utterly disabled to hold any civil or military em* 
ployment in Her Majesty's service. It is conceived, also, 
that this incapacity cannot be removed by royal pardon, 
or by any other means than an Act of Parliament, as it is 
intended to be a constitutional protection against the abuse 
of military power*. A conviction, however, upcm any 
other criminal cl^^rge, though of the most heinous or dis- 
graceful character, would not alone operate as a dismissal 
from the service. The pleasure of the Crown for that 
purpose must be signified, notwithstanding the conviction. 

By the present and several recent Mutiny Acts, every 
officer sentenced to transportation for felony ceases to 
belong to Her Majesty's service upon the confirmation of 
the sentence, and thereupon becomes for ever incapable of 
serving the drown in any military capacity whatever. 

IV. Btf Voluntary Rengnation. 

But though the drown has the power of dispensing at 
pleasure with the services of any officer in either service, 

' this power is not reciprocal ; and it may be taken as a 
generiJ rule, that an officer cannot resign his commission, 
or discharge himself from the service, without the leave of 

* the drown, to be signified thrpugh the proper official 



* Sir Arthur Ingram's Case, Bupra, 67. 
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channel. In praotiee, and during the time of peace, this 
Bobject creates little or no difficulty in EngkncC as there 
are numerous weU-qnaMed candidates for every regimen*' 
tU or other vacancy* But cases might occnr, where the 
tmcontrolled resignation of an officer employed in the 
colonies, or elsewhere beyond the. aeas, would be productive 
of the greatest mischief to the public interests, as troops 
might suddenly be left without a proper commander, and 
tlie safety, or even the allegiance o£ a colony, might be 
considerably endangered. 

In March 1786, it was asked in the course of a debate 
in the House of Lords on the Mutiny Bill, whether an 
officer might not, in actual service^ give up his commission 
whenever he pleased ? It was answered by Lord Lough- 
borough, Ghief Justice of the Common Fleas, that such a 
resignation was subject to His Majesty's acceptance ; and 
the Lord Chancellor Thurlow supported this opinion. 

In one sense an officer's engagement under his commis- 
sion is unlimited in point of time, as neither the annual 
Mutiny Act, nor the Articles of War, nor his commission, 
contain any provision or stipulation on the subject. He 
therefore cannot retire from the service without the leave 
from the Crown. Neither has a Commander-in-Chief on 
foreign service authority to grant such leave to an officer 
on his station. The recent publication of Lord Nelson's 
Despatches famishes an instance in which his Lordship 
acted on this principle towards a young officer of marines, 
who had succeeded to a large property in England, and 
was desirous of quitting the service in order to attend to 
his private affairs. His Lordship, on that officer's appli- 
cation to have leave of absence to England, and to be 
discharged from H.M.S. Smi/liure, on the groxmd that his 
presence in England was al]fiolutdy necessary in conse- 
quence of the fortune which had been left to him, made 
answer, that the request was wholly out of his Lordship's 
power to grant*. 

The law is the same with respect to officers in the East 
India Company's service. In 1769, Captain Parker, an 
officer in tnat service, brought an acdonf against Lord 
Clive, late Commander-in-Chief of the Company's forces 
in India, for assault and false imprisonment in that country. 



* 3 Nelmm'i DetmUchet, 802. 
t Parker v. Lord Clive, 4 Burrow's B^wrts, 2419. 
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An order having been issned by Lord Olive for die dis* 
continuance or diminution of hattctf the officers affected by 
the redaction resented it so highly, that 175 of them threw 
up their commisBions and quitted the service. Of this 
number Oaptain Parker was one ; whereupon Lord Olive, 
as Commander-in-Chief, arrested him, and kept him for 
four months in custody. He was then tried by court 
martial for mutiny, and acquitted; that court being of 
opinion that he had a right to resign his coihmission, and 
quit the service when he pleased. Lord Mansfield, before 
whom Oaptain Parker's action was tried, held that military 
officers in the service of the Company were not at liberty 
to resign their commissions and quit the service at any 
time, and under ant/ circumstances, merely ad UbUum, 
whenever they themselves should think fit, or be so in- 
clined ; and consequently that Oaptain Parker had no 
right of action. The point was afterwards argued before 
the fall Court of King's Bench, where it was contended, 
on behalf of Oaptain Parker, that the Company's contract 
with their military officers was reciprocctl, so as to enable 
either party to put an end to it at pleasure. On the other 
hand the absurdity was pointed out of supposing officers 
at liberty to quit at the very time when their services are 
most required, upon the very point of an engagement, the 
instant of an attack, ot flagrante hello. It could never be 
conceived that officers should have it in their power to quit 
the service at the critical moment when their assistance is 
most wanted. The Company might be rained if such a 
doctrine were allowed. The Court unanimously concurred 
in the opinion held by Lord Mansfield at the trial, and 
gave judgment against Captain Parker accordingly. But 
in order to give him an opportunity of shewing the par- 
ticular circumstances under which he stood when he re- 
signed, the court ordered a new trial of the action. A new 
trial was afterwards had, in which the verdict went against 
Captain Parker. 

Another similar action, arising out of the same trans- 
action, was brough,t against Lord Olive by Oaptain Vertue*, 
whose case did not depend, like Captain Parker's^ on the 
general abstract question, whether an officer in the Com- 
pany's service had a right to resign his commission under 
any circumstances, and whenever he pleased, but upon the 



* Vertae v. Lord Clive, 4 Burrow's Re^porUy 2472. 
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particolar circumstances under which Captain Vertne stood 
when he resigned his commission. Oaptain Vertue's case 
rested on the proposition that he had a right to resign at 
any time under proper circnmstances ; and he contended 
that the circumstances under which his resignation took 
place were such as to jttstify it. The evidence shewed 
that on the reduction of batta being announced, the officers 
of each brigade then in the field, to the number of 200 
and upwards, entered into a combination to resign at the 
same time. Many subalterns, including Oaptain (then 
Lieutenant) Vertue, wrote letters to Colonel Smith, com- 
manding the field force, desiring liberty to resign at the 
end of the month. He issued a very severe censure on 
their behaviour. Others, who desired liberty to resign 
immediately, were sent by him at once to Calcutta ; and he 
declared that the rest should have an answer before the 
end of the month. Captain Vertue was not affected by 
the order to send some of the dissatisfied officers to Cal- 
cutta ; but* he nevertheless, on the 8th of May, went to 
Colonel Smith, to complain of that order, and offered to 
resign. Colonel Smith refused to accept his resignation, 
and commanded him to remain in the camp. Vertue laid 
down his commission on Colonel Smith's table, and went 
away from the camp next morning, in sight of the officers 
and troops under arms. Whereupon Colonel Smith 
ordered him to be arrested, and brought him to a court 
martial, before which he was tried for mutiny, and 
ignomihiously broken. The Company then paid their 
troops monthly, and in advance. An officer could not, 
therefore, quit before the end of the month for which he 
had received pay : but at the beginning of the month of 
May, when the transactions in question occurred, Vertue 
had not received, but on the contrary declined to receive, 
his month's pay in advance. It appeared, however, that 
the pay had been issued to the paymaster on the previous 
28th April, for distribution to the officers ; that Vertue 
was mustered on the first of May; that on the 6th he 
signed himself " Lieut." in a»letter to Colonel Smith ; and 
tli^t on the 7th he wrote another letter with the same 
signature : consequently he was a lieutenant on the morn- 
ing of the 8th, when he was arrested. 

The only way in which Lord dive was connected with 
the plaintiff's case was hy his Lordship having confirmed 
the sentence of the court martial. And the real question 

m6 



260 DISCHABGIi FEOM THE 8EBVIGE. 

WBB, whether Gaptahi Vertae at the tune of his amet was 
an object of military law, so as to bring him within the 
jurisdiction of a conrt martial. The Oonrt of Eii^g's 
Bench unanimonsly held that GapCaiii Vertne's resignation 
was invalid, as haying been made in pnrsaance of an im* 
proper combination of a large nnmber of officers to terrify 
and intimidate the Goyemment into an allowance of the 
hatta which had been reduced ; and conseqaently that 
Captain Vertae was an officer of the Company's service at 
the time of his arrest, and properly triable by court 
martial for his offence. 

In the foregoing case of Vertae v. Lord Oliye, Mr. 
Justice Yates intimated that Vertae ought to have given 
sufficient notice to prevent the advanced pay and his being 
mustered 

If appears, therefore, that there may be a state of dr- 
cumstances, under which an officer may have a l^;al right 
to resign, and so to obtain a release or exemption £rom 
military law; and that the Grown would be bound to 
accept such resignation. It would, nevertheless, be im* 
possible to define every combination of drcumstanoes in 
which such a right would be maintainable, if disputed by 
the Grown, or by the superior military authorities. Tet 
there can be little doubt that bodily or mental infirmity, 
or advanced age, would generally form a good legal tide 
to a discharge from the service ; and it is Mrly to be in* 
ferred from the foregoing cases of Oaptain Parker and 
Gaptain Vertue, that, in time of peace, an officer who has 
given due notice of his desire to be discharged, and has 
allowed sufficient time to the Qovemment to make 
arrangements for his relief, might effectually retire and 
discharge himself from the service, without incurring the 
penalties of military law. Such cases, however, are very 
uxilikely to arise. But the foregoing decisions shew that 
an officer threatened with a court martial cannot escape 
from trial, by merely throwing up his commission, as his 
resignation is not perfect until it has been accepted by the 
Grown. 

By the Act 83 Geo. IIL, c 55, an officer in the East 
India Company's service, not returning to India on the 
expiration of his leave of absence, is deemed to have 
quitted the service, unless he has previously attained the 
rank or standing by virtue ot which he would be entitled 
to remain in Fkigland. 
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L^Prisse WarranU*. 

1. SCINDE BOOTY. 
YicnoaiA R. 

Victoria, hj the Grace of God, of the United Kingdom of 
Great Britain and Ireland, Queen, Defender of the Faith, To all 
to whom these presents shall come Greeting. Whereas the 
Commissioners of our Treasury have represented unto us, that 
certain hostilities were carried on in the year 1843 against the 
Ameers of Scinde by our land forces and the land forces raised 
and paid by die East India Company, in which a portion of the 
Indus Fbtilla co-operated : and that during the said hostilities 
certain battles were fought^ and a quantity of booty and plunder 
captured or taken possession of, consistmg of gold and silver 
bars and coins, of ornaments, jewels, and ornamented arms, 
and of guns, cattle, and other property, of which the following 
schedule or account has been rendered to our said commissioners, 
(that is to say,) 

Rttfbbs. 

Paid in to the Public Treasury in Scbde \ qqq qoo 

on account of the articles sold, about ) -^R^jwo 

Realized at Kurrachie . . . • 17,743 

Value of Silver 2,664,337 

Gold sold 1,713,637 

Gold remaining unsold, estimated at . 123,273 
Lead, valued at 16,000 

to which are te be added the sum due from the Government for 
articles transferred to public departments, the sum due from 
individuals for articles sold in Scmde, and the sum which may 
be produced by the sale of the jewels, &c., which are at present 
in deposit at Bombay, but have been ordmd to be sold ; 

And whereas it hais been further represented unto us that the 
said booty and plunder do of right belong to us in virtue of our 
Royal prerogative, and that the said booty and plunder should 



* As documents of this nature are not ordinarily accefidble, it 
has been oonsidered desirable to print a selection, for which I am 
indebted to the obliging courtesy of Philip Melvill, Esq., Military 
Secretary to the Jfiast India Company. H.F. 
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be given and granted in such manner as to us may seem meet 
and just ; 

And whereas our said commissioners, under all the circum- 
stances of this case, have recommended unto us to give and 
grant the said captured booty and plunder, or the produce or 
value thereof, as before stated, according to the following scheme 
(that is to say) ; 

Such articles of personal use and ornament to be reserved for 
the Ameers as may be selected for that purpose by the Governor 
General of India in councfl, with the approbation of the Com- 
missioners of our Treasury ; 

The remaining property to be divided into sixths ; 

One sixth to Se given to all such of the troops stationed at, or 
between Shikarpoor, Seikkur, and Kurrachie, and all such of 
the Indus Flotilla stationed between Seikkiir and Kurrachie on 
any day between the I7th of February and 24th of March, 
1843, l>oth included, as shall not be otherwise entitied to share 
in the booty ; 

The Mtgor-General commanding in Scinde, and the officers 
of the general staff of the forces serving under his orders in the 
above mentioned operations, to share in this portion as well as 
in the other portions hereinafter specified. 

The remaming ^ye sixths (subject to the deductions herein- 
after specified) to be divided in two equal parts, one moiety to 
be given to the troops who fought at Meanee, and the other to 
those who fought at Hyderabad ; the troops who were in both 
batties receiving a share of each moiety ; and from the share or 
shares accruing to each individual under jhe distribution to be 
made of this portion of the liooty there should be deducted and 
repaid into the Company's Treasury the amount of the Donation 
of Batta, which themdividual entiti^ to the said share or shares 
has received under the general order of the Government of 
India, dated 28th of February, 1844, as having been present at 
the batties of Meanee or Hyerabad : 

And our said Commissiouers likewise recommend that the 
troops under Lieutenant-Colonel Outram, who were detatched 
previously to the battie of Meanee, and directed to fire the 
Sfaikargah on upon the right flank of the army, as well as the 
detachment which so gallantiy defended tiie British Beadency 
on the 16th of February, and also such portion of the Indus 
Flotilla as was engaged in that defence, or co-operated with the 
detachment under Ck)lonel Outram, or was in any other way in 
immediate connection with the army that achieved the victory 
of Meanee, should share as if they had all been actually present 
at the battie of Meanee ; and in like manner the garrison of 
Hyderabad, should be entitied to share in the sum allotted to 
those engaged in the second battie ; 

Now know ye that We, taking the premises into our Royal 
consideration, are graciously pleased to approve the said scheme, 
and do, with the advice and recommendation of our said Com- 
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missionerey by this our Boyal Warrant, under oar Royal sign- 
manual, give and grant the said captured booty and plunder, or 
the produce or value thereof as before stated, unto the Directors 
of the East India Company, or to such person or persons as they 
shall appoint to receive the same, upon the trust following, 

Sthat is to say) upon trust, after makmg the reservations and 
[eductions above stated, to distribute the remainder amonff our 
land forces, and the land forces of the said Company, and the 
officers and crews of the Indus Flotilla, engaged in the aforesaid 
hostilities in accordance with the scheme hereinbefore mentioned 
and set forth, and with the usage* of the army of India ; 

And we are graciously pleased to order and direct that in case 
any doubt shall arise respecting the claims to share in the dis- 
tribution aforesaid, or respecting any demand upon the said cap- 
tured booty or plunder, the same shall be determined by the 
Directors of the East India Company, or b^r such person or 
persons to whom they shall refer the same, which determination 
thereupon made shall, with all convenient speed, be notified in 
writing to the Commissioners of our Treasury, and the same 
shall be final and conclusive to all intents and purposes, unless, 
witbin three months after the receipt thereof at the office of 
the Commsssioners of our Treasury, We shall be graciously 
pleased otherwisef to order, hereby reserving to oiu^ves to 
make such order therein as to us shall seem meet 

Given at our Court at Windsor Castle, this 11th day of 
November, in the 0th year of our reign, and in the year of our 
Lord 1845. 

By Her Majesty's Command, 

(Signed) Henby Goulbubn, 
J. MiLKES Gaskell, 
William Cripps. 



* See Post, 264. 
t This power was acted upon by awarding to Sir Charles Napier 
the share of a Commander-in-chief, viz. one entire eighth in lieu of 
one-sixteenth which bad originally been allotted to him. 



264 APPENDIX. 

S. TARRAGONA BOOTY. 
{Coi^unetExpedi^otii^BrUMLaMiand^ 

Gbobob R. 

Whereas ordnance, araui stores, magamnes, and other booty have 
been captured from the enemy dormg the year 1813, at Taira- 
ffona, by that part of the British Army ondier Field Marshal the 
Duke of Wellington, in Spain, which was onder the immediate 
orders of Lieutenant-Gteneral Lord William Bentinck, and by 
H.M.S. MaUoy Fame^ Invineiblej Merope^ Buzzard and Vot- 
eanoy forming part of the fleet under Admiral Lord Exmouth, 
then under the immediate orders of Admiral Sir Benjamin 
HflJlowdl, and appropriated to the public service; And whereas 
an Act passed in the 54th year of the reign of our late Royal 
Father, entituled an Act for regulatmg the payment of Army 
prize money, and to provide for the payment of unclaimed and 
rorfeited sluuies to Chelsea Hospital ; And whereas^ application 
hath been made to us by the said F. M. the Duke of Wellington 
and Admiral Lord Exmouth to erant the sum of £31,631 18«. 
(being the estimated value of sucn ordnance and stores) in trust, 
to be distributed as booty to the officers, non-commissioned 
officers, and privates servmg in that part of the British army 
under his command in Spain, which was under the immediate 
orders of Lieutenant-General Lord William Bentinck, and to 
the officers, nonn^mmissioned officers, seamen and marines, on 
board H.M.S. MaUOf Fame, iTivincible, Merope, Buzzard 
and Volcano, placed by Admiral Lord Exmouth under the imme- 
diate orders or Admiral Sir Benjamin HalloweU, at Tarragona ; 
And whereas the said Field Marshal the Duke of Wellington, 
having expressed his wish not to participate in the d||stributioD 
of the bootyas Commander-in-chief of the British army serving 
in Spain ; We, taking the same into our Royal consideration are 
graciousfy pleased to give and grant, and do hereby eive and 
grant to the said Lieutenant-G^eral Lord William Sentinck 
and Admiral Lord Viscount Exmouth the said sum of £31,631 
18t. ; and that the sidd sum be issued and paid without any fee 
or other deduction whatsoever, in trust, for the benefit ot the 
said Lord William Bentinck and the officers, non-commissioned 
officers, and privates serving under his and of Admiral Lord 
Viscount Exmouth, and the officers, non-commissioned officers, 
seamen, and marines actually on board of our before-menttoned 
ships employed in that service, as booty and priae^ or bounty 
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moneT in the nature of prise monev^ under the providons of the 
said Act paased in the 64th year of the rei^ of our late Royal 
Father, to be distributed under the provisions of the mid Act 
of Parlianienti, and ameably to our Proclamation for the dis- 
tribation of prize, in mroe at the time of the said ezneditioni and 
this onr Royal gr^nty in manner and in the several proportions 
following (that is to say), such sum being divided into eight 
equal parts: 

To the said Ueut-Gen. Lord Wm« Bentinck, Adm^ 
Lord Vi^. Exmonth, and such General Officers 
and Admirals nnder their command, who were 
actually present at the capture of the said booty, 
so that the said Lieut-Gen. Lord Wm. Bentmck [ One 
and Admiral Lord Viscount Exmouth shall take f Eighth. 
one moiety, and the oUier General Office^ and 
Admirals wno were actually present at the capture 
of the said booty, the other moiety in equal pro- 
portions 

To the Colonels, Lieut-Colonels, and Majors in the ^ 
army, and Captains and Commanders in the navy, I 
who were actually present at the capture of the I Two 
said booty, to be equally distributed among them, JEighths, 
and the persons entitled, by the usage of our army 
to stutre with them J 

To the Captains in the army and Lieutenants in the \ 
navy, and other description of persons entitled by I One 
the usage of our army and navy respectively to / Eighth, 
share with them j 

To the Lieutenants, Comet^Ensigns, and. Quarter^ \ 
masters in the army, and Warrant and other Offi- { q^ 
cers in the navy, and other description of persons ) ^^^l 
entitled by the usage of our army and navy to I '*^'**'*' 
share with them ^ 

To the SorjeantB in the army and Petty Officers in \ 
the navy, and other description of persons entitled I One 
by the usa^ of our army and navy respedtvely / Eighth. 
to share with them. / 

To the Trumpeters and Soldiers, Seamen, and Ma^' \ 
rines, and other description of persons entitled by I Two 
the usa^e of our army and navy respectively to lEighthe. 
share with them I ^ 

And we are fiurther pleased to direct that all such respective 
sums of money shall be distributed as prize or bounty money, or 
money in the nature of priae money, according to the provisions 
of the sud Act of ParltBinent of the 64th year of the reign of our 
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Boyal Ffttlier, and the aerenl Actt relatiiig to the distributioii 
of priz^money in our naTyy and our said Prodamationy and Uns 
our granty and the tuIm and coatoma hcfetofbre used and ob- 
tetvSl In oor army and navy resfMsctiveiy in that behalf, and 
the agents entrusted with the distribation thereof by the said 
Lientenant-General Lord William Bentinck and Admiral Lord 
Visooont Exmoatii shall fjjive all such notioes, and make such 
notifications of sach distHbution, as are required by the said 
Act of Parliament and the several Acts of Parliament in force 
relatuig to the distribution of prize-money in our army, and our 
said Proclamation, and pay oyer all undaim^ shares to Chelsea 
and Greenwich Hospitals respectively, to be hereafter paid to 
the persons entitM thereto, or remain for the benefit of me said 
respective Hospitals according to the provisions and regulations 
of the said Act of Parliament and the several Bills in fixroe 
relating to the distribution of prize-money in our navy ; And 
We are further mdously pleased to ord^ and direct that in 
case any doubt wall arise respecting the said distribution, or 
with respect to any other matter or thing relating thereto, the 
same shall be determined by the said commanders of the said 
land and sea forces, Lieutenant-General Lord William Bentinck 
and Admiral Lord Viscount Exmouth, or by .such person or 
persons to whom the said coAimanders of the said land and sea 
forces shall refer the same; and such determination shall be 
final and conclusive* upon all persons concerned, and as to aU 
matters and thinn relating to the said distribution. 

Given at our Court, at Carlton House, this 7th day of June, 
1820, in the first year of our reign. 

By his Majesty's command, 

* (Signed) Bathubst. 



* It will be observed that this warrant reserves no power to the 
Grown to vary the decision of the Commanders-in-chief as in the 
final clause of the Scinde Warrant, and of those which are printed 
in the following pages. It is conceived, however, that on the prin- 
ciples above statM (Chap. VII.) the powers of the Crown continue 
in force over the prize-money until the distribution commences. 



APFKBDOL 257 



8. GENOA BOOTY. 

( Omfunet ExpedUum cf British and ABed Farces.) 

In the name and on behalf of HiB Miyesty, 

Gbobgb p. B. 

Whereas it has been rapreseBted to ns that at the capture of the 
Territory and City of Genoa and its dependencies^ on the 18th 
of April, 1814, a quantity of ordnance, military and naval Btores, 
ships and yessels, and other booty, beink public propoty be- 
longing to the enemies of the Crown of Great Britain, was 
seized and taken possession of by our sea and land forces, under 
the command of Vice Admiral Sir Edward Pellew, Bart (now 
Lord Ezmonth) and Lieutenant-General Lord William Caven- 
dish Bentinck, Knight of the Bath, commanding our naval and 
militant forces in and upon the coasts of the Mediterranean, 
assisted by certain Sicilian and Italian troops, and troops in 
British pay, and has been condemned to us as fi;ood and lawful 
prize taiken in the said conjunct expedition ^ And whereas no 
instructions were given by us for uie division or distribution 
of the booty to be captured on the said conjunct expedition: 
And whereas application hath been made to us that we would 
be graciously pleased to order and direct tiiat the same ordnance, 
military and naval stores, ships, vessels and other bootv may be 
distributed between the officers and crews of our snips, and 
those of our Ally the King of the Two Sicilies, and ^e officers 
and men of oni^ land forces, and those of our Ally the Esng of 
the Two Sicilies, according to any ^km of distribution We snail 
be graciously pleased to approve : We, taking the premises into 
our Boyal consideration, are graciously pleased to give and 
grant, and do hereby give and grant to the said Vice- Admiral 
§ir Edward Pellew (now Lord Exmouth), Commander-in-chief 
of our fleet and vessels employed on the said expedition, and 
Lieutenant-General Lord William Cavendish Bentmck, Knight 
of the Bath, Commander-in-chief of our land forces anployed 
on the said expedition, the said ordnance, military and naval 
stores, ships, vessels, and other booty, so as aforesaid taken and 
condemned to us, in trust, to distribute the same amoncst the 
commanders-in-chief, general and flag officers, and all other 
officers serving on the said expedition in the following manner 
(that is to say), that the division of the booty between the 
army and navy and the said Sicilian and Italian ships and troops 
serving in the said expedition, shall be made according to the 
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One 
Eighth. 



foUowing BclieiiieorsclieiiieB: the whole being first dhided into 
eight equal parte: 

1 To the Gommanden^in-chief and to the Fla^ and 

(General Offioen serving in the said expedition, 
one-eighth, to be distriDated amongst tnem, so 
that each Gommander-in-chief shall take donUe * 
that share which each G^eral and Flas Officer 
^not being Commander-in-chief) shall iSsA ; bat 
u the number of Flag and General Officers, ezdn- 
rive of the two Comma&ders-in-chie^ shall exceed 
four, in that case a moiety of the said one-ei^th 
shall be divided between the two Conmumders-in- 
ehief, and the other motety amongst the other 
Flag and General Officers • • . . 

2 To the Colonels^ Lieutenant-Colonels, and Migors 

in the army, and Poet Captains, and Masters and 
Commanders in the navy, and to the persons qf 
Uke ranh belonging to the said SiciUan and 
ItaUan sMps and troops^ to be equally distributed 
amongst tbem 

3 TotheCaptaina of Marines and land forces, and the 

sea Lieutenants, and other description of persons 
entitled by our Proclamation for the distribution 
of prize of the 11th November. 1807, or by the 
usage of our army, to share witn them, and to the 
personsin Uhe rank belonging to the siddSieUum 
and ItaUan shyu and troops 

4 To the Lieutenants and Quarter-Masters of ma- ^ 

rines^ and Lieutenants, Ensigns, and Quarter- 
Masters of land forces, and the Boatswains, Gun- 
ners, Pursers in the navy, and other description 
of persons entitied by our said Proclamation or by 
the usage of our army, to share with them, cmdto 
the persons in Uhe rank bdonging to the SieiUan 
ana ItaUan sh^ and troops 

6 To the Midshinmen, Captains' Clerks, Serjeante of 
marines and land forces, and the other descrip- 
tion of persons entitled by our said Proclama- 
tion or by the usage of our army, to share witli 
them, and to the persons in Uke rank belonging 
to ihe said SieiUan and ItaUan ships and troops 

6 To the Trumpeters, Quarter-Gunners, Seamen, Ma-^ 
rines, and Soldiers, and the other description of 
persons entitied by our said Proclamation, or by 
the usage of our army, to share witii tiiem, and 
to the persons m Uhe rank belonging to the scud 
SieiUan and ItaUan sh^ and troops • 
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And that the portion of the said booty, so bekmeing to our 
said land forces employed on the said expedition, anatheperwm 
belonging to the said SiciUan and ItaUan troops, shall oe dis- 
tributed between the Commanders-in-chie^ officers, and privates 
composing the same, accordinff to the rule heretofore used and 
observed oy the army, under Sie above scheme or schedole ; 

And that the portion of tilie said booty so as a^resaid belondng 
to our naval £)rces employed in tiie said esraedition, cmaths 
persons belonging to the saad SiciUan and Italian ships^ be 
diatriouted amongst the Commander-in-chief, fke and other 
officers, and men odonging to our navy employed on the said 
expedition, and the persons belonging to the saM SiciUan and 
ItaUan shipsy agreeably to our Proclamation for the distribution 
of prize in force at the time of the said expedition. 

And we are graciousljr pleased to order and direct, that, in 
case anj doubt shall arise respecting the said distribution, or 
respectmg any charge or demand upon the said captured pro* 
perty, the same shall be determined by the Commanders-in* 
chief, and flag and general officers, or such of them as can 
convenientiy 1^ assembled, or by such person or persons to whom 
they, or a minority of them, shall agree to refer the same, which 
determination so thereupon made, shall, with all convenient 

rid, be notified in writmg to the Clerks of our Council, and 
same shall be final and conclusive to all intents and purpoees, 
tinless within three months after the receipt thereof at our 
Council Office, we shall be pleased otherwise to order ; hereby 
reserving to ourself to make such orders therein as to us shafi 
seem fit. Given at our Court at Carlton House, this second 
day of August, 1816, in the 65th year of our reign. 

By Command of H.R.H. the Frince^Begent, in the name, 
and on the behalf of, His Majesty. 

(Signed) Bathubst* 
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4. RUSSOOL KHYMA BOOTY. 

{C<n0unct Expedition cf British and Indian Farces 
against Pirates,) 

Gbobge R. 

Whereas the Conimiasionen of our Tneasury have represented 
unto us, that in the year 1819, the Governor in Council of 
Bombay, with the concurrence of the Gt>vemor in Council of 
Fort William in Bengal, made war on the part of the United 
Company of Merchants trading to the East Indies, against the 
Joasmees and other piratical tnbes in the Gulf of Persia, as a 
defensive measure against thQ depredations of the said piratical 
tribes upon thb ships and property of the said United Company, 
and other our subjects in those parts y and that, in the course of 
such warfeure, considerable booty and j)lunder, consisting of 
treasure, boats, and other articles belongmg to the said piratical 
tribes, or some or one of them, was taken in the month of 
January, 1820, at the capture of Russool Khyma, in the Gulf 
of Persia, in an expedition by our ships and vessels in the service 
of the said United Company, and by our land forces and land 
forces raised and paid by the said United Company, under the 
command of Maior-General Sir William Grant Keir and Fran- 
cis Augustus Collier, Esq., Commander of our ship Lvoerpool^ 
acting under the ordefs of Vioe-Admiral Sir Richard King, 
K.C.B., Commander-in-chief of our ships and vessels employed 
in die East Indies. And whereas it has been further represented 
to us that the said booty does of right belong to us in virtue of 
our royal prerogative, and that the said booty should be given 
and granted in such manner as to us should seem meet and just; 
And whereas application has been made to us on the part and 
behalf of the said United Company of Merchants trading to Ihe 
East Indies and of the captors, that we would be graciouslv 
pleased to erant the said captured booty, or the produce thereoi^ 
to be distributed amonsst them in sucn proportions as to us in 
our royal wisdom might seem meet; We, taking the jj^remises 
into our royal consideration, are graciously pleased to give and 
ffrant the said captured booty, or the produce thereof, in manner 
following, to wit, one moiety or half part thereof unto the said 
United Company of Merchants tradmg to the East Indies, or to 
such person or persons as they shall appoint to receive the sam^ 
to be retained to the use of tne said United Company ; and as 
to the other moiety or half part of the said captured booty, or 
the produce thereof, unto Maior-General Sir William Grant 
Keir and Yice-Admiral Sir Richard King, K.C.B., intrusted to 
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distribute the same amongst our land and nayal forces, and the 
land and naval forces as aforesaid of the said United Company 
of Merchants of England trading to the East Indies employed 
in the said expedition, according, to the fi^Uowing scheme or 
schedule ; 
The whole of such moiety being divided into eight equal parts: 

To the Commanders-in-chief and Flag and General 
Officers, to be distributed amongst them, so that 
each Commander-in-chief shall take double that 
share which each General and Flag Officer (not 
being a Commander-in-chief) shall take ; but if 
the number of Flag and General Officers, exclu- ) 
sive of the Commanders-in-chief^ shall exceed four, 
in that case a moiety of the said one-eighth shall 
be divided between Uie two Commanders-in-chief, 
and the other moiety between the other Flag and 
General Officers ^ 

To the Colonels, Lieutenant-Colonels, and Majors,] 
serving in tiie said land forces, and the Post-Cap- [ 
tains. Masters, and Commanders in the said hbybIX -^^ ^P^i. 
forces, to be distributed amongst them, accordingi ^'**'**' 
to the usage prevailing in IncBa* with respect to I 
such land and naval forces • r , J 

To the Captains of marines and land forces, and the^ 
Lieutenants serving in the said naval forces, and 
. other description of persons entitled by^ our Pro- 1 One 
clamation for the distribution of prizes in force Bt) Eighth. 
the termination of last war, according to thej 
usaffe prevailng in India* with respect to such 
land and naval forces, to share with them . J 

To the Lieutenants and Quarter-Masters of marines,N 
and Lieutenants, Ensisns, and Quarter-Masters 
of land forces, and me Boatswains, Gunners, 
and Pursers, serving in the said naval forces, and I One 
other description of persons entitled by our eadd) Eighth, 
Proclamation, or according to the usage pre- 1 
vailing in India* with respect to such load and 
naval forces, to share with them . . J 

To the Midshinmen, Captains' Clerks, Serjeants of 
marine and land forces, and other description of 
persons serving in the said land and naval forces. One 
entitled by our said Proclamation, or according to Eighth. 
the usage prevailing in India* with respect to 
such land and naval forces, to share with them ., 



* See Fott 264. 
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To the TrampetarBy Qoftrter-Gnniien, Seamen, MaA 
rineSy and Soldimy and other deaeription of per- 1 
sons serving in the said land and naval fixrees, I Two 
entitled by onr said Prodamatioiiy or according /JE^Aiib. 
to the usage prevailing in India with respect tot 
soch knd ana naval forces^ to share with them J 

And we do hereby direct, anthoriae, and reqnire all officers, 
and persons whomsoever that it shall or may ooncom, to pay 
unto the said United Company of Merchants trading to tfaie 
East Indies, or to snch person or persons as they shall appoint 
to receive the same, one moiety or half part^ of the said captured 
booty or the produce thereof and unto the said Major-General 
Sur W iUiam Grant Keir and Vice- Admiral Sir Richard King, 
K.C.B., or their agent or agents legally appointed, one other 
moiety or half part of the said captured booty or ihe produce 
th^eof, as is hereby given and granted nnto tnem, in trust, as 
aforesaid: And we are graciously pleased to diroct, that the 
portion of the said booty so belonging to the said land forces 
employed on the expedition shall be distributed between the 
Cknomanders-in-^chie^ officers, and privates composing the same, 
according to the rule heretofore used and observed by the army 
in India, under the aforesaid scheme (ff schedule ; And that the 
portion of the said boot}r, so as aforesaid belonging to the naval 
forces employed in the said expedition, be distribute amongst the 
Commander-in-chief, flag and other officers, and men belonging 
to the said naval forces employed in the same expedition, agree- 
ably to our Proclamation aforesaid, and to the practice of our 
navy respecting the ships or vessels in the service of the United 
Company of Merchants, trading to the East Indies sharing with 
them; And we are graciously ^eased further to order and direct 
that in case anj doubt shall arise respecting Ae claims to share 
in the disteibution of tiie moiety hereby granted to the said land 
and naval forces, or respecting any demand upon the said cap- 
tured boot^, the same shall l^ determined by the said Major- 
General i6]r William Grant Keir and Vice- Admiral Sir Richard 
King, K.C.B., and the flag and general officers, or such of them 
as can be conveniently assemble^ or by such person or persons 
to whom they, or a majority of them, shall agree to rder the 
same ; which determination thereupon made smdl with all con- 
venient speed be noticed to the Commissioners of our Treaaary, 



* The moiety thus granted by the Crown to the East India 
Company was ordered by the Court of Directors, in the enstomaiy 
manner, to be paid as a donation from them to tiie forces engaged in 
the expedition in question, and to be distributed 'uyM>Tding to the 
King's Warrant relative to the other moiety. 
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and the same shall be final and condnsiYe to all intents and 
purposes, unless withm three months after Hie receipt thereof at 
the office of the Commissioners of our Treasury, We shall be 
pleased otherwise to order; hereby reserving to ourselves to 
make such order therein, as to us shall seem fir'* 

Given at our Court at Carlton House, this 10th day of 
October, 1828, and m the fourth year of our reign* 

By His Majesty's command, 

(Signed) B. P^gxt, 

LOWTHBB, 

G. C* H. SOMBBSBT. 



• An instance of the e:tercise of the power thus customarily 
reserved in prize-warrants occurred in the* case of the Burmese prize- 
money, when Eong William the Fourth, on the memorial of Major- 
C^en. Sir Archibald Campbell, the Commander-in-chief in the 
Btmnese war, supported by the unanimous opinion of the law officers 
of the Crown, directed the original scheme of distribution to be 
altered, by exduding the Arracan division of the forces employed 
in the war from all participation in the Ava boot^, on the ground 
that that division was an entirely separate and distinct force, which 
had not, in a military point of view, afforded any actual or oon- 
stmctive co-operation towards the capture of the booty in question. 
This proceeding was in accordance with the prindple a{^ed to the 
claims of the Marquis of fastings and the Bengal Amy in refer- 
ence to the Deccan prize-money. Suj!)rat 115. 

In the case of the Burmese booty the Crown further exercised 
its prerogative, by directing the restitution of the bells of some 
relisious edifices to the enemy, in order to prevent the natives of 
India from entertaining the idea that the British Qovemment 
deemed such articles legitimate oljects of plunder in Indian war* 
fare. But to compensate the troops for the loss, the Crown recom- 
mended the East India Ccmipany to sabstitnte a donation of money, 
to the value of the property thus restored, whidi was estimated at 
£10,400. 
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n, — India Prize Mcmey, 

The following is the present standing scale of distribution'*' 
of prize money in India^ to European commissioned and non- 
commissioned officers, privates, &c 

Shakes. 
Commander-in-chief • • • | of the whole. 

General Officers 1500 

Colonels 600 

Lieut-Colonels, Adjntant-Oen.f and Quarter- 
Master-Gena^t of Her Majesty's and the 
Hon. Company's t Troops, CJommissary- 
Generalf, Members of the Medical Board, 
Inspector of Hospitals of Her Majesty's 
Troops 360 

Majors, Deputy Adjutant-General, and Depu^ 
Quarter-Master-Generalt of Her Majesty^B 
and the Hon. Company's Troops, Deputy 
Commissary-Generalt, and Superintending 
Surgeons 240 

Captains, Surgeons, Assistant Adjt-Generalf, 
and Assistant Quarter-Master-General of Her 
Majesty's and the Hon. Company's Troops, 
Assistant Commissary-General, Deputy As- 
sistant Adjutant-Generalfy Quarter-Master 
General and Commisewuy-Gen., Paymasterf, 
Surgeon to His Excellency the Commander- 
in-chief, Brisade-Majorsf, Aides-de-campt 
to His ExceUency the Commander-in-chief 
and General Officers, and Commissaries of 
Ordnance 120 

Lieutenants, Assistant-Surgeons, Comets, En- 
signs, Adjutants and Quarter-Masters of 
Her Majesty's Dragoons and Infimtry, Ve- 
terinary Surgeons, Deputy Commissaries, and 
Deputy Assistant Commissaries of Ordnance 60 

Conductors, Riding Masters, Apothecaries, 
Stewards, Sub-assistant and Veterinary Sur^ 
geons and Provost Martial ,••.!& 



* Extracted from Jameson's Code: Botnbay, 1844. 
f These officers share according to their brevet or r^jimebtal 
rank, if superior to those above stated. 
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Sharbs. 
Sub-conductorsy Assistant- Apothecaries, Assist- 
ant-Stewards, Regimental Serjeant-Majors, 
Staff-Brigade and Farrier-Serjeants of Horse 
Artillery, Park Serjeant, Armourer, and Ser- 
jeants of Artillery 3 

Trampet- Majors^ Paymaster-Serjeants, Saddler- 
Seiqeants, Schoolmaster-Serjeants, Hospital- 
Serjeants, Drill-Serjeants, Colour-Serjeants, 
• Armourer-Serjeants, Drum-M«gors, Brigade 
and Staff-Serjeants of Foot Artdlery, Maga- 
zine-Serjeants, Laboratory - Serjeants, and 
Serjeants ....... 2 

Fife-Majors, Corporals, Bombardiers, Trum- 
peters,* Farriers, Rough Riders, Gunners, 
Drummers, and Privates .... 1 

Volunteers 1 

The following scale of distribution of prize-money, for the 
several classes and ranks of native troops, has been promulgated 
by the Court of Directors of the East India Company, and 
ordered to be adopted at all the Presidencies of India*. 



Shares. 

} • 

! ^ 

1 



Subedar, Syrang 
Woordee, Major, Russaldar 
Jemedar, Tindal 
Naib Russaldar 
Havildar, Native Doctor 
Naik, Drummer 
Trumpeter, Gun Lascar . 
Private, Puckallie . 
Native Farrier, Duf&dar 
Nishan Burder, Nuggurchee 
Vakell and Hirkarrah . 
Gun-Driver, Bheestie 
Nakeeb 



For the Royal Army there is no standing scale of distribution, 
though, by the foregomg Prize Warrants, it will be seen that a 
uniform practice is generally observed. 



* Jameson's Oode, 688. 



L.O.A. 
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lY,— 'Prize ProdawMtUm for the Russian War of 1864:- 

VicTOBrA R. 

Whereas by our Royal Piroclamation, bearing date the Twenty 
ninth day of March, One thousand eight hundred and fifty-four. 
We have ordered and directed that the net proceeds of all prizes 
taken daring the present War witli Russia, by any of our ships 
or vessels of war, after the same shall have been to us finally 
adjudged lawful prize, shall be for the entire benefit of the officers 
and crews of such ships and vessels of war (save as therein 
excepted), in which Proclamation We have directed in what 
proportion the land forces, doin? duty as Marines, shall be 
entitled to share : And whereas m the said Proclamation We 
have reserved to ourselves the division and distribution of all 
prize and booty taken on any conjunct expedition of our ships 
and vessels of war with our army ; and it is desirable that We 
should provide fbr the division and distribution of all prize and 
booty taken on such conjunct expedition, as also by our army 
alone : We therefore hereby order and direct, that in such cases 
the net proceeds of the share which shall be assigned by us to 
our army, under our Royal Sign Manual, shall be divided and 
distributed in the following manner and proportions, viz, : — 

One Fourth of One 
Tenth part of the 
net proceeds. 

The remaining Three 
FourthsofOneTenth 
part of the net pro- 
ceeds; the same to be 
sodividedthat a Gen- 
eral Qfficer,6rc.of the 
1st Class shciu receive 
One Half more in 
amoant than a Qen- 
era! Officer^ Sfc. of 
the itnd Class, 

One Eighth of the 
remainder ^ the net 
proceeds; the same to 
oe so divided that a 
Field Officer, ^c. < 
the 1st Class sha 
receive One Haiff 
more in amount than 
a Field Officer, 6^. 
of the 2nd Class. 



Commander of the Forces . 
General Officers : 

1st Class. — General Officers com- 
manding Divisions, and other 
Officers, &c. holding equivalent 
Staff Appointments 

2nd Class.— Other General Offi- 
cers, and all other Officers, &c. 
holcQng equivalent Staff Ap- 
pointments .... 

Field Officers: 

Ist Class. — Colonels, lieutenant- 
Colonels, and Brevet Lieutenant-Col- 
onels, and other Officers holding Staff 
Appointments eqtuvalent thereto 

2nd Class.— Brevet Lieutenant- 
Colonels not holding an Appointment 
qualifying them to Siare in the prece- 
ding Class of Field Officers, and all 
Majors, Regimental or Brevet, and all 
other Officers holding Appointments 
equivalent thereto 
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T'i remainder of the net proceeds shall be distributed in the 
follwing Glasses, so that every Ofl5cer, Non-Commissioned 
Oficers, &c. shall receive shares or a share according to bis 
Cass, as set forth in the following scale :— 



Ist Class.— Captains, and all other 
Officers entitled according to*be 
usage of our army to share n 
that rank .... 

2nd Class. — Subalterns, and all 
other Officers entitled according 
to the usage of our army to share 
in that rank . . . . 

3rd Class.— Serjeant Majors, Quar- 
termaster Serjeants, and all other 
StafP Serjeants, and others hold- 
ing equivalent rank . 



Thirty 'five Shares 
each. 



Ttu^y Shares 
tmht 



Ten Shares each» 



4th Class.— Serieants, and^o^bcners ) xt,-^i;# ci;^«.-« ^^..a 
holding equivS^ent Uv t . . i ^'3^ ^^'' ^^^- 



holding equiv 

5th Class. — Cq»*Tfpo^«fs . . . Four Shares each. 

6th Glass ♦^trivate Soldiers, Trum- 1 
p' ,*Mts, Drunmiers, &c. . . ) 



Three Shares each. 



And in the event of any di£Jculty arising with respect to the 
Class in which an^ Officer, &c. shall be entitled to share, our 
will and pleasure is, that the same shall be determined and 
adjusted by the Commander-in-Chief of our land forces for the 
time being. 

Given at our Court at Buckingham Palace, this Eleventh day 
of Auffust, in the year of our Lord One thousand eight hundred 
and finy-four, and in the eighteenth year of our reign. 

God Savb thb Quben. 



^ 

^y .^ 

^ 



i.% 



